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DISTRICT OF COLUMBIA TAX COUR 


PARKWAY MOTOR COMPANY, INC., 
A Delaware Corporation, 
3040 M Street, N.W., 
Washington 7, D. C., 


Petitioner, 
v. Docket No. 


DISTRICT OF COLUMBIA, 


) 
) 
) 
) 
) 
) 


Respondent. 


PETITION 


Petitioner Parkway Motor Company, Inc., appeals from an assess- 


ment against it and denial of its claim for refund of taxes 


and avers as follows: 


paid thereunder, 


1. Petitioner is a Delaware Corporation, doing business and having 


its principal office and place of business at 3040 M Street 
7, D.C. 


, N.W., Washington 


2. The tax in controversy is District of Columbia Personal Prop- 


erty Tax for the period of Tax Years 1958, 1959 and 1960 
amount of $3, 585. 30. 


in the aggregate 


3. Petitioner paid $6, 499.52 for its personal property tax for the 


tax year 1958; paid $6, 933.04 for its personal property tax for the tax year 


1959; and $3, 329. 33 for the first half of its personal property tax for the tax 


year 1960. Discovering error in its said tax payments, petitioner under date 


of September 30, 1959, applied for refund of $4, 248.60 in form not in 
accordance with statute. The Personal property Assessment Section of 


the Property Tax Division of the Finance Office of the District of Columbia 


by letter dated October 22, 1959, notified petitioner that its claim for 


refund "cannot be considered, " and that corrected bills covering additional 
taxes due for the fiscal year 1958, 1959 and 1960 would be submitted to 
petitioner. Such bills were submitted to petitioner dated October 30, 1959, 
as shown by attached Exhibits "A", "B", "C", "D", "E" and "F". Said 
bills were paid under protest on November 27, 1959, by petitioner's 
attorney's letter dated November 27, 1959, a copy of which is attached as 
Exhibit "G'! Under date of November 25, 1959, verified November 27, 1959, 
petitioner made claim in accordance with Sections 47-1016 and 47-2413, 
D.C. Code, 1951, for refund of $3, 585.30 as shown by attached Exhibit 
"H", Under date of February 1, 1960, petitioner's claim for refund was 
denied as shown by attached Exhibit "I'’. 

4. The denial of claim for refund is based upon the following errors: 
The District of Columbia taxing authorities erroneously insisted upon retain- 
ing taxes erroneously assessed and paid upon petitioner's automobiles that 
were not in the District of Columbia but stored on petitioner's storage lot 
in Arlington County, Virginia, and which were not subject to District of 


Columbia personal property taxes, namely: 


1958, average monthly inventory of 30 vehicles 
per day at average of $2, 211.00 each, 
valued at....... ccc cececeveces Rare eistereiars $66, 330. 00 

1959, average monthly inventory of 30 vehicles 
per day at average of $2, 3'79.00 each, 
valued at......... : 71, 370.00 

1960, average monthly inventory of 30 vehicles 
per day at average of $2, 491.00 each, 
valued at....... 74, 730. 00 

5. The facts upon which the petitioner relies as the basis of this 
proceeding are as follows: 

a. Since April, 1956, petitioner has had a sizable portion of its 
new vehicle inventory stored on its lot in Arlington County, Virginia. 

b. Petitioner through error of its office manager of the time 
erroneously reported these vehicles on petitioner's District of Columbia 
Personal Property Tax Returns. 

c. The capacity of petitioner's lot in Arlington,) Virginia, is 
thirty-six (36) vehicles, and petitioner has kept this lot as full,as possible 
to permit more operating room in petitioner's Georgetown, D.C., properties. 
Whenever vehicles are removed from this lot for sale in the District of 


Columbia they are promptly replaced by a new vehicle. 


d. Petitioner's calculations supporting its claims are as follows: 


TAX YEAR 1958 


Average Number of Vehicles July, August 30x2months- 60 
Average Number of Vehicles September 6x1 month - 6 
Average Number of Vehicles October 20x1month - 20 
Average Number of Vehicles November-June 35 x 8 months - 280 

366 


Average Monthly Inventory of Vehicles (366 +.12) 30 

Average Monthly Inventory, Dollars (30 x $2,211.00) $66, 330.00 

Amount of Claim for 1958, Full Year ($66,330.00 x 299 1,326.60 

Amount of Claim for Second Half, 1958 60°/ x $1,326.60) 663.30 

(Average Cost of $2, 211.00 per vehicle is the average cost of 61 vehicles 
sold during the month of June, 1957, a representative month. ) 


TAX YEAR 1959 
Average Monthly Inventory, Dollars (30 x $2, 379.00) $71, 370.00 
Amount of Claim for 1959 ($71, 370.00 x Pf) 1, 427. 40 
(Average Cost of $2,379.00 per vehicle is the average cost of 72 vehicles 
sold during the rnonth of June, 1958, a representative month. ) 
TAX YEAR 1960 
Average Monthly Inventory, Dollars (30 x $2, 491.00) $74, 730.00 
Amount of Claim for 1960 ($74, 730.00 x 2/o) 1, 494.60 
(Average cost of $2,491.00 per vehicle is the average cost of 81 vehicles 
sold during the month of June, 1959, a representative month. ) 
WHEREFORE, petitioner prays that this Court may hear the pro- 
ceeding and order refund to petitioner of $663. 30 for fiscal year 1958, 
$1, 427. 40 for fiscal year 1959, and $1, 494.60 for fiscal year 1960, plus 


interest in accordance with law for each of said years. 


* * * 


BEST COPY 


Exhibit A 


DISTRICT OF COLUMBIA—OFFICE OF THE ASSESSOR 
PERSONAL, PROPERTY TAXES—FOR FISCAL YEAR 
guty 1, 1957 TO JUNE 30, 1958 
First Half Bill for first holf- Due in SEPTEMBER 1957 


Penalty, - 1% each succeeding month. 


Value Oarcor |  Fimst mace | Tax|rom Year | 
OF PROPERTY ASSESSMENT COLLARS ‘cvs DOL] ans Tere | 


D.C. Treasurer 


S2uy76 su | 7D ae 142 
Fugeeeedl le val | 

Te . 

Parkway “otor ws : 4) PENALTY 
BO i Ob ne 
vity 7 rorau 
, Pay Collector ol! Tees, D.C. 


Creo Municipal “trl 6c 


PAID— 


Th | 9004 | Sts, NW. Endlose sromped 
I only © addressed envel 
15 desired 


NOTICE: If tax for your is paid at one time, present : canpons 1h receipe 


One-half in paid, present the proper half fegether with the Collector's Coupon 


Exhibit B 


93.31 


DISTRICT OF COLUMBIA—OFFICE OF THE ASSESSOR 
19 5 PERSONAL PROPERTY TAXES—FOR FISCAL YEAR 
JULY 1, 1957 TO JUNE 30. 1958 
Bill tor second halt - Ove in MARCH 1958 


Second Half 
Penalty, - 1% each succeeding month, 


“Vauu Oate OF 
oF Proreaty ASSESSMENT 


else A 
D.C. Treasurer 


32u970 10-20-59 


050 


Parkwyy “oter Co Ins 
DW HM St 4a 
City 7 


PAID— 


+ Pa Cae of 


perl 
CL rh ey vg w. i 


OTICE:-—If tax for year ia pail at one time, preeent all cou If = 
b a ia paid, present the proper half together with the ( collector'n « Lea 


‘AVAILABLE 


DISTRICT OF COLUMBIA—FINANCE OFFICE 


PROPERTY TAX DIVISION 
1 PERSONAL PROPERTY TAXES—FOR FISCAL VEAR 1 5 
Juiy 1, 1958 to June 30, 1959 
FIRST HALF BILL : “eee! 
Due in Sept. 1958 no B45? 


DLC. Treesurer 


TAXPAYER'S COPY 


Parkway Motor vo Inc /¥ % Panacty 


SOLO M otreet NW 
City 7 Tovar 
Send check or money order 
peveble to 0. C. Treasurer 
KEEP THIS COPY 300 Indione Ave., N.W. 
Your cancelled check is your receipt : Weshiagtes 1, 0. C. ae Nhs Ws beaten o accrnoeye etioeaeas 


PAID— 


DISTRICT OF COLUMBIA—FINANCE OFFICE 
PROPERTY TAX DIVISION 
] 5 PERSONAL PROPERTY TAXES—FOR FISCAL YEAR 
f Jul; 1, 1958 to June 30, 1959 


SECOND HALF BILL 
Due in March 1959 


Penalty, - 1% each succeeding month. 
‘ SECONO Hace | TAX FOR YEAR 
oouans crs 


D. C, Treasurer 


TAXPAYER'S COPY 


Yarkway Hotor Co ins 
Huw m street uw 
vity 7 


PAID— 


KEEP THIS COPY 
Your cancelled check is your receipt fe . C. 00 6 000 & tas erenmves 6 orv0esee +0. eertee, gamp 


BEST COPY 


DISTRICT OF COLUMBIA —- FINANCE OFFICE 


PROPERTY TAX DIVISION 
196 PERSONAL PROPERTY TAXES - FOR FISCAL YEAR 
July: Ist, 1959 to June 30th, 1960 


GIRST HALF BAL 
Due in Sept. 1959 


oF PROPERTY 3 Lhs 


“Parkway Motor Company Inc 
30L0'M street AW 
City 7 


Send check or 


payable to D.|C. Treasurer 
: KEEP THIS COPY 300 Indiana |Ave., N. W. 
Your cancelled check is your receipt Washington 1, D.C. 


DISTRICT OF COLUMBIA — FINANCE OFFICE 


PROPERTY TAX DIVISION 
PERSONAL PROPERTY TAXES — FOR FISCAL YEAR 
July r'st, 1959 to June 30th, 1960 


SECOND HALF BALL 
Due in Merch 1960 


Parkway noter & 
300 4 Street 4 
City 7 Torah 
Sie lee r 
_ KEEP THIS COPY °500 iia 

Your cancelled check {s yOur receipt Washin, 
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Exhibit G 
| Novenber 27, 1959. 
Goverment of the District of Coluxbia, 
Office of the Ascesser, end 


District of Colu-biz Treasurer, 
Washington, D.C. 


Gentlemen: 


Parkway Motor Conrany, which T represent, herewith sekes psyzent under 
protest for personal prorerty asrcssuents under date of Coteter 3C, 1959, as 
folloss: 


1958 First Half: Valve of Prorerty $324,9%.00; Tax 
$3,245.76 less 33,172.CO paidy adeitional assessment 
$77.%, plus 26%. penalty of $20,22, Wa bOSoe eee Nes ouiese meee 97.98 


1958 Secend Half: Value of Property $324,976.00; Tex 
239249.76 lesa £31°2.CO paid; additional] aszesemsnt 
277.7%, pltis 207 perrlty of 315.55, Scorer eerasacrecessees 93.31 


1959 Firat linlf;  Velue of Property $346,652.00; Tax 
93,466.62 less $3,583.39 palds additional essessment 
283.13, plus wa penalty of 3 1.64, Peers esocseraersereeee 


1959 Second Halfs Value of Property 4346,652.00; Tex 
$3,265.52 lose €3,3°3.39 valds additional easses-vent > 
283.13, plus ey. penalty of $6.65, POP oooemeneeeee\eoerseos 


1960 First Palf: Value of Property 7348, 306,003 tox 

$3,483.08 1s3s 33,324.33 paits additional assessrent 

$158.73, plus 27 peralty of $3.17, eececeececessesece ces: Wbls900 
1960 Second Halfs Value of Property $348,305.00; Tax 


$3,489,063 additional asresament $158.73, with no 
pensilty because not due until feroh, 1960, eon cee ce Sah 83.08 


Totals $4,020.80 
This payment under protest is made by Parkway Motor Compeny checker herewith: 
We, 001341 on Rigra National Bank (Farmers & Mechanics Braneh), dated Novenber 


2, 1959, for $354.65, Ro. CO1A05 on Riges Retione] Bank (Parwers & Yechanies 
Branch), dated Noveaber 7, 1959, fer $183.09, wad Bo. 001523 on Rigs Nations) 
Pork (Farmers & vechenics Eranch), drted Hovenber 25, 1959, for $3,483.05, a 
total ef %,020,80, 


Parkway Motor Company protests these extra assessnente for the reason thet 
they were assessed upon en erroneous audit which denied Parkway Motor Coapany's 
epplication to the District of Colunbiea Covernnent under date of September 30, 
1959, for refund of personal Proverty taxes erroneously paid in the saount of 
$4,248.60 ~ $1,326.60 for Tax Year 1958, £1,427.40 for Tax|Year 1959, and 21,496.60 
fer Tax Year 1960 ~ upon automosiles that were stored in the State of Virzinia 
and vere net in the District of Columba and subject te Distriet of Columbis 
Personal property tax, The wnlus of said automdbiles stored in Virrinia was 
erroneously ineluded in tote? waluetions as follows; 332/,,976.00 for 1958, 
$346,652.00 for 1°59, and £34%,306,00 for 1960, 

Parkway Notor Company, having first asde payment, intends to, an} does 
hereby, ap-enl to the Board of Tax Anrents for the District of Colunbia or the 
District of Columbia Tax Court fro: the above additional asneasnente tetu? ling 
4,020.80, end clains refund plu- le) interest thereon, 

Parkway Metor Comeaay, having srro courly veld persone) proverty taxes in 
the azount of 34,247.60 = 99,324,40 for tex Year NOK2, $1,497.40 for Tax Year 
1959, and 1,494.60 for Pre Year 1960 — and ite ap-lentian |for refimd of said 
erroneously paid texen having been denied, intends to, and does hereby, an-eal 
to the Poard of Tar Ar-eale for the District of Colusdia or tho District of 
Columhin Tax Court from said donis] of refund of seid 34,248.60, and cleirs 
refund plus Jara] interest theraon. 

Parkway Yotor Company also claims 1] other relief provided by law in the 


premises, 


Very tryly yours, a 
cn Ae Ct Pe: Z Pam 


H, Clay. Eerey, ék 


Attorney for Parkway ¥..tor Cenyany, Inc, 


co Mr, William 6, Carter. 


EI) MOTOR CO,, Inc. 


'3040 M STREET, N. W. WASHINGTON 7, D. C. 


hina a 1988 | 
a “s ’ 
“ 4 ars Lucite 


beir ff s . 
/ 2 g / Me Loewr’y 
The Asecossor, D.C. . Fag oe aid We a wer eee: 
ane rea ae ea iy wes ma Le pete: thy Sai 


See enc oe ote jr 
Bel igi Ce tee 


Dear Sir: . ” ye 
bee? a fa }. 
Under date of September 50, 1959, Parkway Motor Co., Inc. fileda 4.474 
eleim for refund of Personal Property Taxes for the years 1955, 1959 and 
1960 in the amount of $4,249.60 This claim was addressed to the Property 
Tax Division, Room 2148, Mamicipel Center, Weshington 1, D. C. Subsequent 
thereto, the Personal Property Tax Division made an audit of the returns 
for the years 1958, 1959 and 1960. 


Qn October 22, 1959, the Personal Property Assessment Section replied 
to our claim of September 50, 1959 and stated thet ‘We are of the opinion 
thet claim for refund camot be considared."” Thay also indicated that 
additional taxes would be essessed in regard to items either omitted from the 
returns, or iy connection with items on which different valuations were to 
be placed. Since that time we have received bills for the additicnal assess- 
ments. 


It now comes to aur attention, and it is our understanding, that ve 
ahould have submitted our claim in different form than we did. In particular, 
the claim should have been addressed to the Assesspr, D.C., and submitted under 
eath in accordance with Title 47-1016 and Title 47-2415, D. ¢. Code, 1951. 


We are now herewith submitting olaim for refund for overpayment of 
personal property taxes for the second half 1958, the year 1959 and the yeer 
1960 es follows: 


During the last week in September, 1959, we hired a new accountant 
end office manager.| In the course of en audit made in cannection with this 
ehange in personnel, we came up with the following information. 


We have had @ eisable part of our new vehicle inventory stored in 
Virginia since April, 1956. Our previous accountent has reported these vebicles 
em our D. C. Personal Property Tax returns. It is our understanding thet these 
vebicles are not taxable as personal property in the District of Colusbia 
because thay are stored outside the District of Columbis. 


Monoged by the CARTERS — Ferd — Wolter — Bill 


oceT FPrFrrYw 


f) 


Bas MO £0 2B Mt“ oo 


ent 


al ~ i“ 


Average Number of Vehicles 
Average Number of Vehicles 
Average Number of Vehicles 
Average Number of Vehicles 


Average Monthly Inventory of Vehicles ( 586 + 12) 
Average Monthly Inventory, Dollars ( 30 x $2,211.00) $66,850.00 
Amount of Claim for 1958, Full Year ( $66,350.00 x 24) $ 1,326.60 
Amount of Claim for Second Half, 1958 ( 50% x $1,526.60) $ 665.50 


( Average Cost of $2,211.00 per vehicle is the average cost of 61 vehicles 
eold during the month of June, 1957, a representative month.) 


TAX_XEAR 1959 
Averege Monthly Inventory, Dollars (30 x $2,379.00) $71,370.00 


Amount of Claim for 1959 ( $71,370.00 x 2%) $ 1,487.40 


( Average Cost of $2,379.00 per vehicle is the average cost of 78 vehicles 
#old during the month of Jume, 1958, a representative month. ) 


TAX _XEAR 1269 

Average Monthly Inventory Dollars (30 x $8,491.00) $74,730.00 

Amount of Claim far 1960 ( $74,780.00 x a) $ 1,494.60 

(Average Cost of $2,491.00 per vehicle is the average cost of 81 vehicles 
Guring the month of Jime, 1959, a representative month. ) 

Managed by the CARTERS — Ferd — Walter — Bill 


11 


7 


(@/ 3040 M STREET, N.W. WASHINGTON 7, D. C. 


1496.60 for 1960, plus in 
each thease years. 
en PAREWAY MOTOR COs» 1. 


A agit (6 


Walter E. Gar 
President and ‘aan Manager 


and verily 
iceman yes re 
 fo/ Tenwerte +. peas: Va 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 


REPLY To: 


PE Oona. ROOM 2138, MUNICIPAL CENTER 
FINANCE OFFICE: ete eee, 300 INDIANA AVE., N.W. 
PROPERTY TAX DIVISION = WASHINGTON 1, D.C. 


at I 
pani February 1, 1960 


Mr. Walter E. Carter 
President and Genera) Manager 
Parkway Motor Co., Inc. 

3040 M Street, N. W. 
Washington 7, D. C., 


Dear Sir: 


On November 25, 1959 Parkway Motor Co., Inc. » filed 
with the Finance Officer, D. C. » an application, verified by 
Walter E. Carter, President and General Manager, Parkway 
Motor Co., Inc., for refund of $4, 248. 60 paid by Parkway 
Motor Co., Inc. to the D. C. Treasurer on November 27, 1959. 


I have carefully considered the aforementioned application 
of Parkway Motor Co., Inc. for refund, and have concluded that 
this application should be, and it is, disallowed in its entirety, 


Very truly yours, 


@ ARear_ 


John C. Ahearn 
Chief 
Property Tax Division 


Monday, June 6, 1960 
Washington, D. C, 


Pursuant to notice, the above-entitled matter came on for hearing 


at 10:00 o'clock, a.m. 


* * * 
P-R-O-C-E-E-D-I-N-G-& 

THE COURT: Mr. Espey, I think I understand your case, you 
needn't make any opening statement. I should like to know, though, what 
allegation the Respondent will concede in the petition? 

MR. McCALLY: Well, your Honor, we will concede Number 1 
and Number 2, and that part of Number 3 which refers to dates and amounts. 
The fourth line down says, "...discovering error in the said tax payment 
..." We do not admit that. 

THE COURT: I understand that. 

MR. McCALLY: But the dates and the amounts are all right, 
and that is the extent of admission we make. 


THE COURT: There is involved in this case 1958 taxes, is that 


MR. ESPEY: Yes, sir. 

THE COURT: What date would they paid up to; you better get that 
and see if you can agree on that, so we don't have any trouble on that. 
It may be very important. 


You understand the claim for refund must be filed two years from 


the date of payment in this jurisdiction immediately to the Assessor, if you 


want that considered, if they were not filed within two years, so let's get that 


straight. 


MR. ESPEY: My understanding, your Honor, is that the second 


3 half of 1958 taxes were paid in March 1958. 
THE COURT: They couldn't be. 


MR. ESPEY: Iam only claiming the second half of 1958 taxes. 


They would be payable in September 1957. 


THE COURT: In March 1958, yes. 


MR. ESPEY: So that would be within two years of the time of 


application for refund. 


THE COURT: Well, you can argue that later. 


What I want is the 


date. In March '58 you paid one half of--or the second half of the 1958 taxes. 


MR. ESPEY: That is my understanding. 
THE COURT: Is that correct? 


MR. MC CALLY: Yes, your Honor. 


THE COURT: That is conceded. Now, when did you pay the first 


MR. ESPEY: Of 1959? 
THE COURT: '58. 


MR. ESPEY: That waild be September, but I respectfully submit-- 


THE COURT: But you claimed the whole year of ' 58. 


MR. ESPEY: I respectfully submit, your Honor, I only claimed 
one half--at the bottom of page 2, the amount of the claim for the second 
half of 1958, 663.30. That was paid in March of 1958, within two years 
of the claim. 

THE COURT: Isee. All right, proceed, please. 

* * bd 
JOHN C. BLACK, 
was called as a withess on behalf of the Petitioner, after having been 
duly sworn, was examined and testified as follows: 

THE COURT: Please give your full name and address to the 
Reporter. 

THE WITNESS: My name is John C. Black, 7102 Highland 
Avenue, Springfield, Virginia. 

* * * 
DIRECT EXAMINATION 

BY MR. ESPEY: 

* * * 

Q. What is your occupation, Mr. Black? A. Iam Sales Manager 
of Parkway Motor Company. 


Q. And how long have you been Sales Manager of Parkway Motor 


5 Company, sir?! A. Last time, two years; prior to that, about three 


years, sir. 


Q. Are you familiar with the handling of Parkway's inventory 
of motor vehicles commencing with July 1, 1957? A. Yes, sir, Iam. 
Q. Tell the Court how they were handled? A. Well, as you 
know, we get cars by convoy from the factory, and we need space to 
store these automobiles, and we at that time had a lot on Wilson Boulevard 
in the 2000 block of Wilson Boulevard for that purpose. 
Q. Where is Wilson Boulevard? A. It's in Arlington County, 
Virginia. As soon as these cars are unloaded off the truck, we then 
immediately number them, and put them on that large lot for storage 
purposes until the cars are sold. 
Q. Why is that done; why is so, and where is that done? A. 
Because we had no immediate storage space in Georgetown or the Dis- 
trict of Columbia to store these particular automobiles, sir. 


Q. What storage space did you have in the District of Columbia? 


A. We have a showroom which will display about seven automobiles. 


6 Q. Did you have any other space for automobiles? A. The only 
other space we had is our new car preparation department, which would 
house -- and we could prepare -- about five or six cars at one time for 
servicing. 
THE COURT: Now, wait a minute. You say for servicing, is 
that right ? 
THE WITNESS: Yes, sir. 


BY THE COURT: 

Q. You mean somebody else's cars? A. No. Cars as 
we sell new automobiles, and prepare them for delivery, your 
Honor. 


Q. That is five or six in that space? A. Yes, your 


THE COURT: All right, proceed. 

BY MR. ESPEY: 

Q. Where were all the other vehicles--the other new 
vehicles kept, Mr.| Black? A. At that time on our Wilson Boulevard 
lot in Arlington County, Virginia, sir. 

THE COURT: You say that time, what time do you mean? 


THE WITNESS: We have had that lot since last March 


THE COURT: But when did you discontinue it? 

THE WITNESS: About a month, two months ago, sir. 
aK * * 

BY MR. ESPEY: 


Q. Now,'Mr. Black, have you measured the lot on Wilson 


Boulevard that was used between July 1, 1957, and December 31, 


1959? A. Yes, sir, Ihave. 


Q. How was it done? A. By tape measure. 


Q. What kind of a tape? A. It wasa fifty foot/ tape measure which 


was used in the measurement of that lot. 
Q. What did the lot measure? A. The lot measured fifty by one 
hundred and fifty. 
Q. And was there any additional usable space involved, sir? 
A. Yes, sir. By parking cars on both aisles, both sides of the lot, we 
had space we could then park cars--in other words, we had three aisles 
to park automobiles on. 
Q. Now, sir, what was the capacity of that lot on Wilson Boulevard 
in Virginia? A. The way we stored automobiles over there, the capacity 
8 of that lot was roughly fifty automobiles, sir. 
Q. Will you tell the Court-- 
THE COURT: Well, do you mean to say you actually did store 
fifty cars or you could store fifty cars? 
THE WITNESS: We actually at the time, your Honor, stored 
fifty automobiles on that lot. 
THE COURT: All right. 
BY MR. ESPEY: 
Q. Now, how closely was that lot kept with automobiles on it, 
with regard to full capacity? A. My instructions were, from the owner 
to-- 


THE COURT: No, he didn't ask you what your instructions were; 


he asked you for a fact? 

THE WITNESS: I maintained inventory of 60 or 70 brand new 
automobiles at all times during that time. 

THE COURT: Where were the bulk of them? 

THE WITNESS: On the Wilson Boulevard lot, sir. 

BY MR. ESPEY: 

Q. Without counting the center of--or the space of the lot, are 
you able to tell the Court how many automobiles each side of that lot would 
take, stored side by side? A. Stored side by side? 


Q. Yes. A. Stored side by side, bearing in mind that cars 


9 vary in size from year to year, and I would testify that 18 to 20 


automobiles per side. 

Q. Was it possible to store automobiles in the center line? 
A. Yes, sir. 

Q. Asa matter of fact, was that -- were both sides and the 
center aisle used in storing cars? A. Yes, sir. 

4 * * 

Q. How frequently was the storage of automobiles which included 
both sides and the center of the lot? A. Ten months out of the year? 

Q. Would you explain to the Court why you used the term, "ten 
months"? A. Because we have what we call a close-out period inasmuch 


as we know when a new model is going to be introduced and our stock level 


Will go down to five to ten automobiles prior to the introduction of the new 


automobiles, and at such times, as the new ones are introduced, and then 


our stock is exhausted to the point where we are down to five or six 
automobiles. 
Q. Now, during ten months of the year, from July 1, 1957, 
10 through December 31, 1959, how many cars at least would be stored 
on that lot? 
THE COURT: Now, Mr. Espey, "would be"--Ask him a question-- 
MR. ESPEY: Were stored on that lot? 
THE WITNESS: I would say a minimum of forty cars. 
THE COURT: What do you mean by you would say? Maybe you 
mean the same thing, but he asked you a fact. 
THE WITNESS: For a fact, forty cars, sir. 
* * 5 
BY MR. ESPEY: 
Q. How would you know about these cars being|on the lot during 
this ten months in the year on an average of forty cars at all times? 
A. We had no other storage facilities at that time, sir? 
THE COURT: Well, were you ever present there? 
THE WITNESS: Sir? 
THE COURT: Were you ever present there? 


THE WITNESS: Was I present, sir? 


THE COURT: Yes? 

THE WITNESS: I visited that lot as high as three and four times 
per day, your Honor. 

BY MR. ESPEY: 

Q. Explain to the Court, Mr. Black, how you would come to 
visit the lot that number of times? A. Well, a customer would walk into 
our showroom andiask to see a particular type car we had in stock, either 


myself, or one of my salesmen would escort the customer to that said lot 


and show him that particular model that the car was sold and we'd bring 


it off that lot into our shop and prepare it for delivery, sir. 

Q. Now, sir, during the other two months of the year, during the 
change-over period, July 1, 1957, to December 31, 1959, how many cars, 
on the average, would be on that lot? A. Are you saying ona yearly 
basis, sir? 

Q. On the two months of the year for the change-over period? 
A. It varied from--we had never sold completely out on a model change, 
I'd say anywhere from five to fifteen automobiles. 

THE COURT: 5 to.15 on the lot? 

THE WITNESS: Yes, sir, I understood the question to be during 


12 the two months of the close-out period. 


* * 


13 THE COURT: What Iam most concerned with as a Judge is to 


find out how many cars he had in the District, and not how many cars he 
had in Virginia. 
MR. ESPEY: Well, I expected to show, your Honor, that these 
cars that were kept in Virginia were mistakenly returned as being in the 
District of Columbia. 
* * * 
14 Q. Mr. Black, for what class of vehicles was that lot in Virginia 
used? A. We stored at times mainly for passenger cars and at times we 
stored light duty commercial vehicles on it. 
Q. Were any other cars, for example, second-hand vehicles-- 
A. Not to my knowledge. 
Q. Then what were stored there, according to your knowledge? 
THE COURT: He's already said so. 
THE WITNESS: Brand new vehicles. 
THE COURT: He has said brand new passenger vehicles, some- 
times or occasionally, I take it from his testimony, commercial vehicles, 
too. 
BY MR. ESPEY: 
Q. How many new vehicles were maintained in| stock in the 
District of Columbia on an average between July 1, 1957, and December 


31, 1959? A. I would say on an average over that time, over that period 


we had 20, 15 to 20 automobiles in the District of Columbia. 

Q. Where would they be? A. Seven on display in our show 
facility, depending upon the sales; maybe as high as four to five cars in 
preparation, and get ready department; maybe five to six cars that had 
been already prepared waiting for delivery, sir. 

Q. And that would be-- 

THE COURT: Let me ask you this question. The cars that were 
ready for delivery, who owned them ? 

THE WITNESS: Parkway Motor Company. 

THE COURT: You had not gotten a check for them yet? 

THE WITNESS: That depends sometimes we get settlement 
in full, your Honor, before we prepare a car, depending upon the cir- 
cumstances. 


16 THE COURT: That is rarely the case? 


THE WITNESS: No, sir, it's not, sir. 


* * * 
CROSS- EXAMINA TION 
BY MR. MC CALLY: 
Q. Mr. Black, when these cars first come in on the trailer 
convoy--A. Yes, sir. 
Q. Where do they first come to? A. They come to our place 
of business, 3040 M Street. 


Q. And that is in the District of Columbia? A.| Yes, sir. 

Q. What is done there? A. We have a boy who checks the 
vehicles for serial number, equipment ordered from the factory, color 
and so on and so forth; they are then given a stock number, and immediately 
put on the storage lot. 

Q. At that time, when they are given the stock numbers, they 
are entered into your records in the District of Columbia, are they not? 
A. Entered into our records in the District of Columbia ? 

Q. They are logged into the Parkway Motor Company which is 
in the District of Columbia, isn't that correct, Mr. Black? A. Yes, sir. 

* * * 

20 Q. This lot we are talking about, that is the one at Wilson 
Boulevard now with the tax years involved? A. Yes, sir. 


* * * 


22 Q. You also testified that when a customer camle into the down- 


town office, Iassume if you didn't have the particular color or make in 


stock, you would go to Virginia? A. Right. 
Q. Is it also customary to have the cars driven|from Virginia 
to show the customers or did you always require him to go to Virginia? 
A. Not all times; we have driven from -- We've had them from the 
Virginia lot and into the District of Columbia. 
Q. What would you say as to taking them out there, or having 


the cars come in here? Wouldn't it--wouldn't a customary business 


25 


require you to bring the car to the customer rather than take the customer 
out there? A. No, sir, 90 percent of the time we took the customer to 
the Virginia lot, sir. 

Q. How long does it take you to prepare a car for delivery? 

A. Depending, sir, if we order a car from the factory as per the customer 
23 order, it is usually about three hours. And depending upon the equip- 
ment it might have on it; sometimes, it takes as high as four to five hours 
to get ready. 

Q. That car at that time is brought back into the District? 

A. Yes, sir. 

Q. And serviced here? A. Right. 

Q. Now, when these cars are brought back to the District, do 
your records reflect, the fact that the car has been brought back into the 
District? A. There is no record that I know of that reflects that, sir. 

Q. In other words, your records only show that the car comes 
into Parkway originally, is logged out; this may not be the correct 


terminology, but it is logged out to Virginia, and from that time forth 


your records show that car as being in Virginia, is that correct? 


A. That's correct. 


Q. Even though at a later date the car is brought back into the 
District and serviced? A. And serviced, that's right, sir. 


* * * 


28 Q. Now, Mr. Black, after a customer has gone to Virginia, and 


looked at the car, the car is then--is he allowed to drive the car? Is he 
allowed to demonstrate it to him? A. No, sir. 

Q. Let's assume after he looked at your car, Iassume he comes 
back to your office, does he not? A. Right. 

Q. I he decided to buy it? A. Right. 

Q. When is the car brought back to the District, brought back 
into the District? A. Usually that afternoon, or the first thing the next 
morning. 

Q. And does the customer, asa rule, pick it up that same day? 
A. Yes, sir. 

* 

29 FRED R. LANCET, 
was called as a witness on behalf of the Petitioner, after 
duly sworn, was examined and testified as follows: 

BY THE COURT: 

Q. Please give your full name and address to the Reporter. 
A. Fred R. Lancent. L-A-N-C-E-T. 

Address is 3202 19th Street, North, Arlington. 

DIRECT EXAMINATION 
BY MR. ESPEY: 


* 


Q. And what is your occupation, sir? A. Automobile Salesman. 

Q. Where are you employed? A. Olmstead Motor Company, 
200 Wilson Boulevard, Arlington. 

Q. How long have you been so employed? A. Eleven years. 

* * Ld 

Q. Do you know the lot where Parkway parked automobiles ? 
A. Yes, sir. 

Q. Between July 1, 1957, and December 31, 1959? A. Yes, 
sir, I know the lot. 

Q. And do you know-- 

THE COURT: It's in Virginia? 

THE WITNESS: E's in Arlington. 

THE COURT: I say you knew the place in Virginia where they 
parked them ? 

THE WITNESS: Yes, sir. 

BY MR. ESPEY: 

Q. How far is that lot from the Olmstead Oldsmobile Company 


showroom? A. I'd say it's about a half block. 


31 Q. Will you tell the Court, please, how often each week you 


would see this lot which was used by Parkway? 


* * 


THE WITNESS: I pass the lot every morning. 

THE COURT: He asked you: How often you saw it? 

THE WITNESS: Well, I saw it at least once or twice a day. 

* * * 

BY MR. ESPEY: 

Q. Now, will you tell the Court, Mr. Lancet, |whether automobiles 
were stored on that lot or not? A. Yes, sir, there were Ford automobiles 
stored on the lot. 

Q. Will you tell the Court in your own words about the number 
of cars stored on that lot within your knowledge from between July 1, 
1957, and December 31, 1959. 

* * * 

THE COURT: What he wants to know is what generally-- 
how many cars were stored on there, from his knowledge, during the 
day; is that what he wants? 

MR. ESPEY: That's correct. 


* * * 


33 THE WITNESS: Well, I pass that lot pretty near every day, 


walk by it when I go to lunch, walk up to the left hand side of the street 


and cross over to the right hand side. 
Now, during the period -- I would say it was anywhere between 


30 and 40 cars that were parked on that lot with the exception of the time 


of the clean-up, where there would sometimes be, as I say, as few as 
five or six cars on the lot, but the majority of the times it was full. 
THE COURT: How many cars, do you think, that that lot would 
serve? 
THE WITNESS: I would say the lot would hold about 45 cars, 
maybe I might be a little off on that. 
* * oe 
CROSS EXAMINATION 
BY MR. MC CALLY: 


Q. Mr. Lancet, do you actually know the cars were stored 


there or where they just parked there? A. Well, I knew they were 


stored there, because I knew Parkway Motor Company had rented that 
lot. 

Q. For storage? A. For storage of automobiles. 

Q. How did you know that? A. Well, the man that had leased 
the lot to him is a customer of mine. 

* * * 

34 Q. You talked about the clean-up period; were you talking about 
the two month period which Mr. Black mentioned? A. When the new 
models come out? 


Q. Yes? A. Yes. 


* 


Q. Did you ever see the lot when there were no 


A. No, Ican't say that I have. 


cars on it? 


Q. Iunderstand your testimony of this period you are talking 


about is the taxable period? A. Yes. 

Q. That they were consistently 30 to 40 cars in 
day; is that correct? A. Well, Idon't say 30, 40; Isay 
quite full, because--of course, I never counted the cars. 


* * * 


35 EDWARD B. McALLISTER 


that lot every 


the lot was 


was called as a witness for the Petitioner, after having been duly sworn, 


was examined and testified as follows: 


THE COURT: Please give the Reporter your full name and your 


address. 


THE WITNESS: Edward B. McAllister, 4016 Spruell Drive, 


Kensington, Maryland. 
36 DIRECT EXAMINATION 


BY MR. ESPEY: 


*x * * 


Q. How old are you, Mr. McAllister? A. Iam thirty-four. 


Q. What is your occupation? A. Iam an accountant, C 


.P.A., presently 


employed with the firm of Bernham and Pennington, Perpetual Building, 


Bethesda, Maryland. 


Q. Are you acquainted with the personal property tax returns 
made by Parkway Motor Company for the taxable years 1958, beginning 
July 1, 1957, ending June 30, 1958; 1959, beginning July 1, 1958, and 
ending June 30, 1959; and 1960, beginning July 1, 1959, ending June 30, 
1959? A. Being acquainted with them, I have them here in my possession. 
I have seen them; I have examined them. 

* * * 
37 Q. Allright, Mr. McAllister, do you have the returns here 
that were made to the District of Columbia ? 
(Handing paperwriting to counsel for Respondent. ) 
(Hands to witness) 

Mr. McAllister, I show you the personal property tax returns 
of Parkway Motor Company, for the taxable years, 1958, 1959, and 1960. 
A. Yes, sir. 

Q. And ask you to point out to the Court the new car returns 


on those returns for the year 19--taxable year 1958? 


THE COURT: Why, with this witness? He doesn't know any 


more about it than you andI. He can look at them. I can look at them, 
too; Ican read. I think they speak for themselves. 


MR. ESPEY: Then I offer them in evidence, your Honor. 


* * * 


38 THE COURT: Let's see whether the other side has any objection 


to the admission of these. 
Do you have any objection? 
MR. MC CALLY: No, I was just asking associate counsel 
here if they were certain these are his reports. 
THE COURT: Let's enter those as Petitioner's Exhibits 1, 
2, and 3. Let me look at them. 
MR. ESPEY: Yes, your Honor. (Handing) 
(Documents referred to were marked 


Petitioner's Exhibits Nos. 1,2, 3,and 
were received in evidence. ) 


* * * 
54 THE COURT: Mr. Black, will you come back on the stand 
please. 
(Thereupon Mr. Black resumed the stand, was reminded he 
was still under oath, and testified as follows:) 
FURTHER CROSS EXAMINATION 
BY MR. MC CALLY: 

Q. Mr. Black, going back to when the trailer truck arrives 

at the Parkway Motor Company on M Street? A. Yes, sir. 

Q. Do you actually, physically unload those ¢ars at that point? 


A. The man that drives the trailer unloads them, sir. 


Q. They are unloaded in the District then? A. Yes, sir, 
Q. What is done With them then? 
THE COURT: He said that they didn't Stop there, 

| 


MR. MC CALLY: I want to establish conclusively that the 
| 


trailer truck doesn't then drive them to Virginia, 

THE COURT: He already testified they were then taken over 
by them. 

THE WITNESs: Yes, sir. 


* * * 


59 Q. Now, when these cars are shown to customers, the carg 
which have been ce on the Virginia lot? A. Yes, 

Q. The ones you said that some were brought back into the 
District? A, Yes, sir. 

Q. And after the demonstration ride is through or whatever 
Procedure you go through, are they immediately returned to Virginia 
or are they soavetines Kept in the District? A. Well, as 1 testified 
before, about 90 percent of the time we took a customer to the Virginia 
lot to show the Car, and we never demonstrate or we try to avoid 
demonstrating a brand new automobile because it then becomes a used 
car when we drive it and so on and so forth. There were exceptions, 
We would bring a car over, show it, the customer would fail to buy it, 


60 we'd take it back. But definitely in the minority in those cases. 


34 


Q. Does it go back immediately or does it stay over a day or 
two sometime? A. We try to get it back immediately, I would say a 
period of three or four hours try to get it back to the lot. 

Q. The cars put in the showroom, are they taken directly from 
the trailer truck and put in the showroom or do they go to Virginia first 
and then put back? A. Some came directly from the trucks and some 
from the lots, sir. 

Q. In Virginia? A. From over in Virginia, |yes, sir. 

* * * 
FURTHER DIRECT EXAMINATION 
BY MR. ESPEY: 


Q. Mr. Black, were the demonstrator cars used by salesmen 


for demonstrators, among those that were stored on this Wilson Boulevard, 


Arlington, Virginia, lot? A. No, sir. 
61 Q. In other words-- A. They were over and above our stock 
levels, sir. 

MR. MC CALLY: I didn't hear that? 


THE WITNESS: They were over and above our normal stock 


THE COURT: Allright. Now, let me ask you this: I don't 
know whether you have understood what the periods were which we are 


concerned here with, this really began on July 1, 1956, Because in 


1958, the tax was based upon the experience of the company for the 
twelve months preceding July 1, 1957, so that started in July. Now, 
what you have testified about the averages and location of cars, and so 
forth, would that apply equally to the period beginning July 1, 1956, 
and ending June 30, 1957? 

THE WITNESS: Yes, sir. 

MR. MC CALLY: Your Honor, the only thing I would like to 
ask is during that period, part of that period you were not sales manager, 
is that correct? 

THE WITNESS: That's true, sir. 

MR. MC CALLY: But you still were familiar with the general 
operation of the business? 

THE WITNESS: Yes, sir. 

BY MR. MC CALLY: 

Q. And the number of cars were kept in the lots, you still 
went over to the lot, Iassume, in your capacity as salesman? 

62 A. Not only that, but inasmuch as I have ordered cars, I also 
maintained Parkway's stock level for a period of three and a half to four 
years, sir. 


* 


Monday, June 20, 1960 


Washington, D. C. 


Pursuant to adjournment, the above entitled matter came on 


for hearing at 10:00 o'clock, a.m. 
* * * 
THE COURT: Are you ready to proceed? 
MR. MC CALLY: Yes, your Honor. 
MR. ESPEY: Yes, your Honor. May it please the Court, 


pursuant to your Honor's suggestions at the last session of this pro- 


ceeding, the parties have collaborated, and the petitioner has prepared 


two schedules, which Mr. McCally has informed me may be admitted 
into evidence without objection; one showing the purchase of new cars 
and new trucks by months, and the other showing new vehicle unit 
inventories by months, in connection with the taxable periods. 

I think that they cover what your Honor had in mind, and I 
offer them in evidence. 

THE COURT: Do these include the demonstration cars? 

MR. ESPEY: No, sir, they do not include those. Those were 
included in the tax returns which are in evidence. Well} the purchase 
would include any demonstrators that were used as demonstrators. 

THE COURT: These do? 

MR. ESPEY: They would include all purchases, yes, sir. 

* * * 
70 THE COURT: * * * All right, I have your position now. Is 


there any evidence of what cars were sold during the mo 


37 


MR. ESPEY: That would show from the inventory. 

THE COURT: Inventory? All right. Here's Schedule 1, which 
you have here. 

MR. ESPEY: On Schedule 2 your Honor, you will see a line, 
"Vehicles sold" in the particular months; for instance, Schedule 2 for 
1958, about the eighth line or the seventh line down, it says, "Less 
Vehicles Sold." 

THE COURT: But there is no dollar value there. 

MR. ESPEY: Well, on Schedule 1, you will see that the new 
ear cost, the new truck cost, the total vehicle cost, and at the bottom 
you will see the average cost. 

* * * 

THE COURT: I will receive these in evidence as Petitioner's 

Exhibits 4and 5, Mr. Reporter. 

(Documents referred to were marked 


Petitioner's Exhibits No. 4 and 5, and 
were received in evidence. ) 


* * 


WILLIAM G. CARTER 


was called as a witness on behalf of the Petitioner, and after having 


been duly sworn, was examined and testified as follows: 


* * * 


DIRECT EXAMINATION 

BY MR. ESPEY: 

Q. Now that you are on the stand, Mr. Carter, will you please 
state your full name? 

A. William G. Carter. 

Q. How old are you, Mr. Carter? A. Fifty-seven. 

Q@. And where do you reside, sir? A. Washington, D.C. 

Q. What is your occupation? A. Iam Secretary of Parkway 
Motor Company and Treasurer, Golden Commisary Corporation. 


Q. How long have you been Secretary of Parkway Motor 


Company? A. To the best of my recollection it is thirty-six years. 


Q. Are you familiar with the lot on Wilson Boulevard in 
Arlington County, Virginia, that was used by Parkway Motor Company 
for storage purposes of new automobiles from January 1, 1956, through 
1959? A. Iam. 

Q. Will you tell the Court how that lot came to be used? 

A. Well, we were unable to find space in which to store cars in the 

vicinity of our place in Georgetown, at any reasonable figure, and we 
kept looking until we found space somewhere within reaching distance 
and that was it. 

Q. Did the matter of District of Columbia taxation in any wise 


play any part in the selection and use of that lot? A. It was never 


76 even considered or thought of. 
* * * 

Q. Mr. Carter, do you have any knowledge of the actual alloca- 
tion of new cars insofar as storage is concerned, of Parkway Motor 
Company from July 1st, 1956, through 1959 ? 

* * * 

A. Well, I have knowledge of where they were stored. 

Q. Since the last session of the Court, have you prepared 
any tabulation of that storage of cars in the places -- A. Ihave. 
(Handing) 

Q. Ishow you a schedule, Schedule 3, and ask you what it is? 

* * * 
77 WITNESS: This is a location of these cars, cars that were in 


inventory, based upon the sound considered opinions of Mr. Black and 


myself, based upon our best recollection and knowledge, looking back 


into these periods, locating the numbers that were kept in District of 
Columbia, and the number that were kept in Virginia, or on this particular 
lot to which you have made reference. 

MR. ESPEY: Allright, sir. Your Honor, I have already 
furnished Mr. McCally with a copy of this schedule, and on the basis 
that it is the witness' tabulation of the witness' recollection, his best 


recollection-- 


THE COURT: He didn't say it was his recollection solely; it 


was someone else's. 


MR. ESPEY: It was his and Mr. Black's. Then Id like to have 


it marked, Petitioner's Exhibit for Identification No. 6, your Honor. 


THE COURT: All right. 


(Document referred to was 


marked Peti 
No. 6, for 


* * * 


ioner's Exhibit 
entification. ) 


78 THE COURT: It will be identified. Let the reporter mark it 


for identification, Petitioner's Exhibit No. 6 for Identification. 


* * * 


BY MR. ESPEY: 


Q. Mr. Carter, do you have any personal knowledge of how 


these Virginia cars, the cars stored on the lot in Virginia, came to be 


included in Parkway Motor Company's personal proper 


the tax years, 1958, '59, and '60. 


ty tax returns for 


79 A. Well, they were included therein by our auditor. 


Q. And what was that? A. Schuyler Palmer, 


* * * 


CROSS EXAMINATION 
BY MR. MC CALLY: 


* 


81 Q. Is there any record book kept by the Parkway Motor 
Company which indicates how many cars are in Virginia; how many 
go to Virginia? A. There was a record book, Mr. McCally, kept of 
the cars that went to Virginia, but not a record kept of when they came 
back and when they were sold. 
Q. So actually, the only--now, when a car was sold you have 
a card, some type of card inventory file, do you know? A. Yes, sir. 
Q. When that card is taken out of this particular file, that 


particular serial number, is that how you tell that that car is sold? 


A, Well, there is a bill of sale written on it and somebody gfts it, 


Mr. McCally, you mean for bookkeeping purposes, Mr. McCally? 
82 . Q. Yes? A. Oh, yes. Yes, there is a card made out on it, 
Mr. McCally, and there is a bill of sale drawn on it, and the car is 
removed from inventory. 

Q. What do you call that particular card; is that a card index, 
new car card-- A. It's a car record card. 

Q. Car recordcard? A. Yes. 

Q. That is the only manner in which you can tell a car is no 
longer in the Virginia lot? A. Oh, no, Mr. McCally, that isn't the 
only way because the master bookkeeping records and you have your 


journals. 


Q. But they all tend to indicate the car has been sold or other-~ 
wise disposed of? A. Yes, sir, the car record, a particular card, 
a master card shows so much comes out of inventory and then it is 
disposed of. 


Q. There is no log kept to show when the cars in the Virginia 


lot come back into the District of Columbia for sale ‘ other means of 


disposal? A. To my knowledge, there was no record kept of when 


they came back. 
* 

BY THE COURT: 

Q. Mr. Carter-- A. Yes, sir. 

Q. ---let's suppose you did not have the assistance of Mr. 
Black--A. Yes, sir. 

Q. What effect would it have on this schedule? A. I don't 
believe it would have any, your Honor. 

Q. What Iam trying to find out is whether or not you had to 
rely in any way upon Mr. Black in this respect to this|schedule, or 
whether your recollection is independent of any recollection he had? 
A. Well, my recollection is independent of his, your Honor. Isat 
down and I took these number of cars that we had, I know how full that 
lot in Virginia was kept-- 


Q. No, that's all right. That's your method) but Iam trying 


to find out whether or not this is joint, or whether they are two separate 
Opinions, or estimates. A. Well, this would certainly be mine, sir. 
Q. This would be independent of what Mr. Black says? 
A. I think so, yes, sir. 
* * 
84 JOHN C. BLACK 
previously called as a witness on behalf of the Petitioner, and after 
having been reminded he was still under oath, was examined and testified 
as follows: 
FURTHER EXAMINATION 

BY MR. ESPEY: 

Q. Mr. Black, since the last session in Court of this pro- 
ceeding, have you done anything with respect to your knowledge of where 
Parkway’s new cars were actually stored between the time of delivery 
to Parkway and their sale? A. Yes, sir, I have. 

Q. What did you do? 

* * ok 
85 WITNESS: First of all I tried to find out; I found out just exactly 
how many cars we did purchase from the Ford Motor Company. 


I sat down and thought just what storage facilities we did have 


at our command at the time, and based upon the best of my recollection, 


I tried in collaboration with Mr. Carter here, we come up with a record 


just exactly where the cars were stored, over these three given years, 
sir. 
BY MR. ESPEY: 
Q. Will you tell the Court whether your recollection is dependent 
upon Mr. Carter's or independent thereof? A. My recollection is 
independent of Mr. Bill Carter's. 
86 Q (Handing) I show you a paper, and ask you what that is? I'm 
showing you Petitioner's for Identification No. 6. A. Tome, this is a 
record of cars, in stock, at the end of the calendar months. 
* * * 
88 WITNESS: It is actually based upon our knowledge and recollection 
of a situation going back three years ago, your Honor. 
THE COURT: All right, go ahead. 
MR. ESPEY: I now offer this exhibit in evidence as a statement 
of the best recollection of the two witnesses, your Honor. 
* * : Ok 
CROSS EXAMINATION 
BY MR. MC CALLY: 


* * * 


92 Q. Mr. Black, do you know any record that the Parkway 


Motor Company keeps that would show when cars are logged from 


Virginia, the Virginia lot, back into the District; is there any independent 


log kept of that? A. None to my knowledge. 

Q. How would you, yourself, know the car was no longer in 
Virginia? A. Well, I keep an active inventory card on each unit that 
we own or buy from the Ford Motor Company, and as soon as that car 
is sold, I know where the car is at all times; soon as that car is sold, 
I remove the inventory card from our active files. 

Then, after the sale it's removed. 

Q. In that way you know--that car has a particular serial 
number, is that right? A. That's right. 

MR. MC CALLY: No further questions, 

THE COURT: All right, Mr. McCally, you object to this? 

MR. MC CALLY: Yes, your Honor, I'd like to be heard 
on that, if I may. 

THE COURT: All right. 

MR. MC CALLY: My main objection goes to the fact that 
I do not believe this to be the best evidence. Testimony has shown 
Parkway, number one, keeps an independent log of all the cars that 
come in by trailer-truck; I understand they are taken off that truck. 
They are entered as inventory for Parkway Motor Company. 


At that time, those cars of each particular load they get in, 


are sent to Virginia by one of their employees. A record is indicated 


in this book which they call log, I believe. 


There is no record, no such log showing when|the cars are 
brought back. The only way they can tell apparently is|by going to the 
card file and checking and seeing where that particular number of the 
car which has been sold. 

Now, I think if Mr. Carter's recollection here, or his best 
guess, whatever he chooses to call it, is not the best evidence. 

The best evidence would be the log, which shows the cars 
that went to Virginia, and if necessary, and I believe these particular 
inventory cards or whatever they choose to call them, should be here to 
show them when the cars were sold and when they came back. I know 
no other way--I asked both of them. 

THE COURT: But they have no record. 

MR. MC CALLY: That's correct, except the inventory 
card which is the best evidence. 

THE COURT: But that wouldn't show when they came back 
from Virginia, that might show when they were sold. 

MR. MC CALLY: That's correct, we have no|way of knowing 
where that car is other than their testimony. 

THE COURT: That's correct, and there is no|record to show 


how long the car stayed in Virginia. 


MR. MC CALLY: True, but at least we would know to some 


degree of certainty that that particular card that was logged out to 


Virginia, then at least we know that is no longer in Virginia when the 
car has been sold. There is nothing else. 

THE COURT: When they bring a car back in, say May of one 
year and sell it in July, it may be on the floor for three or four months. 

MR. MC CALLY: That's true, your Honor. 

THE COURT: There is no way of knowing when the car comes 
back from Virginia. 

MR. MC CALLY: I say there is nothing. 

THE COURT: You'll have to depend on some recollection 
if they know. And my recollection of the testimony is that as soon as 
a car is--every car that is received, first goes over to Virginia. 
95 MR. MC CALLY: Not every car, no, your Honor. 

THE COURT: Well, it may be accidentally one or two that 
wouldn't-- 

MR. MC CALLY: No, your Honor, I don't understand it that 
way at all. 

THE COURT: Iunderstand when a car came into be checked 
and then it was sent over to Virginia-- 

MR. MC CALLY: The statement Iam about to make, and I 


may be mistaken, but as I understand, only those cars sent to Virginia 


are logged or those kept in the showroom or those kept on these other 


lots, which they have down the street, or wherever it was, certain 


cars went there, from reading the schedule, I gather roughly half the 
cars either are here in Virginia at all times; I don't understand that 
all cars go to Virginia. 
Is that correct Mr. Black? 
WITNESS: Not all cars, no, sir. 
* * * 
106 WILLIAM G. CARTER, 
previously called as a witness on behalf of the Petitioner, and duly 
sworn, was called as a witness by Counsel for the Respondent, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC CALLY: 
Q. Mr. Carter, is the Parkway Motor Company licensed 
to do business in Virginia? A. No, sir. 
Q. Do you at any time close out any sales over there, 


Mr. Carter? A. No, Mr. McCally. 


Q. Do you, sir, maintain any record in Virginia at all? 


A. No, sir. 
Q. Are any cars serviced in Virginia? A. No, sir. 
Q. At the present time, have you been able to rent any 
space in the District of Columbia which you consider suitable for 


storage of cars? A. Not ata reasonable figure, Mr. McCally. 


Q. Does that hold true through the periods involved in the tax 
years under discussion this morning? A. Yes, sir. 
107 Q. That'is the reason you acquired the lot in Virginia, sir? 
A. Yes, sir. 

Q. Is all your inventory in Virginia readily available for sale? 
A. Yes, sir. 

Q. And do you consider that to be part of your stock in trade? 
A. Yes, sir. 

Q. Can you tell me the size of the Virginia lot, Mr. Carter? 

* * * 

A. The total parking area there was permitted for parking was 
just about--just shy of 8,000 square feet. 

Q. Are you familiar--do you initiate the changing of your 
showroom window or does Mr. Black do that? A. Mr. Black. 

Q. Are you aware of it when it's being done? A. Not at all 
times, no, sir. 

Q. Do you know whether or not the cars which are used when 
the showroom is changed are brought in from Virginia or are they cars 


in the District or is it a mixture sometimes? A. May be either one. 


108 Q. Either one? A. Yes, sir. 


* * 


109 Q. Mr. Carter, when a trailer-truck coming in,| bringing 
in--how many cars do these trailer trucks hold, as a rule) is it six 
cars? A, Well, Mr. McCally, the average trailer truck holds four 
cars, four full sized cars. 
Q. When one of those comes in, are you notified|that it's 
110 coming or does it just come at most any time? A. It comes 
mostly any time. 
Q. When that truck gets there, physically what happens at 
that point? A. Well, there may be one car on it for us-- 
Q. Well, let's assume the four are for you? A.| The cars 
are taken off by the driver and they are checked there by one of our 
men. 
Q. Are they taken into the building? A. On some occasions. 
Q. And what would you say-- A. That is rather infrequent, 
because we don't have the space inside of the building. 
Q. What are they checked for? A. Checked to make sure 
that the cars aren't damaged, that all equipment is on them before we 


sign the carrier's receipt. If they find there are shortages ona car 


or cars, or they're wrecked, and such, that is noted on the delivery 


man's receipt so we have a claim against the transport. 
Q. Does this show the address: ''3040 M Street" on this 


receipt? A. Iassume so, I never noticed it. 


Q. Are the cars on consignment or do you buy them? A. 

No, sir, they are bought. 
* * * 

111 Q. Now, are these cars at that time logged into the inventory 
of the Parkway Motor Company? A. Yes, sir. 

Q. And those particular records are kept in the District 
of Columbia? A. Yes, sir. 

Q. Are you familiar with the signature of your brother 
Mr. Carter? A. Yes, sir. 

Q. Id like to show you a letter dated November 25th, addressed 
to the Assessor of ithe District of Columbia, and ask you whether or not 


that is your brother's signature? A. That is my brother's signature. 


* * * 


112 MR. MC CALLY: Your Honor, I'm going to offer this letter 


in evidence, I believe it's the same letter, but we don't have time to 
check all the figures. 

THE COURT: Do you have any objection? 

MR. ESPEY: No objection. 


* * * 


(Document referred to was 
marked Respondent's Exhibit 
A and received in evidence. ) 


BY MR. MC CALLY: 

Q. Mr. Carter, did there come a time, and I want you to 
understand I'm talking about the tax years involved in this case, but 
did there come a time when there were no cars upon the | Virginia lot? 
A. Oh, I think so, yes, sir. 

Q. When was that time? A. May I refer to my notes? 

Q. Yes, sir. A. It would appear from my notes, Mr. McCally, 
there were several months when there were no cars on the lots. 

Q. Will you enumerate those months, please, sir? A. Well, 


let me see, I'd say September of '56, October of '56; December of '56; 


October of '57, December of '57; September of '58, October of '58, 


December of '58. 
Q. Now, was that period during the so-called close-out 
season as you call it, or wind-up? A. Except for the December months. 
Q. And the reason there were no cars on the lot is that you 
were allowing to deplete your inventory since there were new cars 
coming into style, changes, etc? A. We try to run then down as much 
as we can, Mr. McCally. 
114 Q. Now, you say in January was there a time when there were 
no cars in Virginia? A. We brought them into the District on the first 
of the year. 
Q. What was the reason for that, Mr. Carter?| A. In order to-- 
may I say--avoid a Virginia tax. 
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* 


Thursday, July 21, 1960 
Washington, D.C. 


Pursuant to adjournment, the above-entitled matter came on 


for hearing at 10:00 o'clock a.m. 

ak * a 
119 THE COURT: (Interposing) Number 6, do we have Exhibit 
Number 6? 

MR. ESPEY: That was offered in evidence and your Honor 
withheld it from evidence pending check by the District of Columbia. 

* * * 

MR. ESPEY: On July 1 Mr. McCally informed me that the 
officers of the District of Columbia were not going to Parkway Motor 
120 Company to check their records and therefore on the basis of 
Mr. Carter's testimony that it is based upon his best independent 
recollection, I wish to renew my offer of Petitioner's Number 6 in 
evidence. 

THE COURT: All right, let me look at it. 

MR. ESPEY: Mr. Carter's summary of his best recollection 
of the physical location of the cars, new car inventory as received. 

THE COURT: Mr. McCally, what was your position on that? 


MR, MC CALLY: Your Honor, in the first place, I want to 


take this position, I do not feel it is incumbent on the 
Columbia to check the records of the Parkway Motor 


as their proffer of evidence goes. It is up to them to 


District of 
Company as far 


come down here 


prepared to offer the best evidence and to, in fact, offer it. They have 


not done so. 


THE COURT: They have offered the best evidence. This is 


Mr, Carter's recollection. As I understand from his testimony, he 


doesn't have any records showing the exact number of cars in Virginia 


or in the District. 
MR. MC CALLY: Your Honor, there was a 


understand it, kept of these transactions-- 


logbook, as I 


THE COURT: (Interposing) No logbook kept of cars, when 


they came in -- 


MR. MC CALLY: Sent to Virginia. 


THE COURT: But not how many were kept there? 


* * * 


128 MR. ESPEY: Very well, your Honor, may Petitioner's Exhibit 


No. 6 for identification be received as Petitioner's Exhibit 6? 


129 THE COURT: Yes, Iam going to receive it. 


(Petitioner' 


s Exhibit Number 6 


was received in evidence. ) 


* 


130 MR. ESPEY: The original is right here. 

Without objection by Mr. McCally, I offer in evidence as 
Petitioner's Exhibit 7 the carbon copy of Parkway's September 30, 
1959 letter which started Parkway's attempt to get this money back. 

THE COURT: * * * Now, you have no objection to this 
carbon ? 

MR. MC CALLY: No, sir. We have the original, your Honor, 
but it has been written all over. 

THE COURT: This will be received in evidence as Petitioner's 
Exhibit Number 7. 

(The document referred to was 


marked Petitioner's Exhibit No. 
7 for identification and received 


in evidence. ) 


* * * 
131 MR. ESPEY: I next offer as Petitioner's Exhibit 8 the District 
of Columbia letter of October 22, 1959 which is quoted in part in our 
petition that the claim for refund cannot be considered. 
THE COURT: Let me see it. Allright, Iam going to receive 
that in evidence subject to your right, if you so care, to explain any part 
that you think ought to be explained. I will receive Petitioner's Exhibit 


Number 8. Will you mark it? 


(Petitioner's Exhibit 8 was 
marked for identification and 
was received in evidence. ) 


* * 
REDIRECT EXAMINATION 

BY-MR. ESPEY: 

Q. Mr. Carter, with respect to these automobiles you testified 
as being stored in Virginia, will you tell the Court with respect to a car, 
for example, as to how long it would be in the District |of Columbia and 
how long it would be in Virginia? A. Well, in 98 percent of the cases, 
Mr. Espey, if a car--well, let me explain it this way.| A car is received 
at the Parkway Motor Company and is checked over and examined. If 
there are any defects or any shipping damage, they are noted. It is 
then, if it is not sold to a specific customer or isn't required for the 
floor, and no place for it in the District, it was sent to| Virginia. 


. Now normally those cars stayed in Virginia, I will say in 98 


percent of the instances, approximately 98 percent of the instances it 


stayed in Virginia until it was sold and then brought back to the District, 
| 133 prepared for delivery, cleaned, washed, any defects remedied 
and delivered to the customer. The delivery would normally take, oh, 
“maybe sometimes very frequently, delivery the same day it was sold, 
pomietiites hang over until the next day for delivery. 


Q. Now, when the car was received in the District of Columbia, 


how long would it remain in the District of Columbia before it was sent 
to Virginia? A. Anywhere from an hour up to 3 hours. 

Q. And after it was sold and brought back from Virginia, 
it would be one to two days in the District of Columbia? A. Yes, sir. 

* * * 

BY MR. ESPEY: : 

Q. Now; Mr. Carter, will you state whether or not the car 
stayed longer in Virginia than it did in the District of Columbia or longer 
in the District of Columbia than in Virginia? 

* * * 
134 THE WITNESS: The cars stayed in Virginia a great deal 
longer than they did in the District of Columbia. There wasn't any 
comparison. 
* * 
RECROSS- EXAMINATION 

BY MR. MC CALLY: 

Q. Mr.' Carter, directing your recollection to these cars 
that were taken to Virginia after they were delivered in the District 
of Columbia, you stated that they were kept in Virginia until sold. 

Can you give us an estimate as to what the average time a car was 
kept in Virginia? A. Yes, the average would work out about 35 days. 


* * * 


140 JOHN F. CULLOTY 
was called as a witness on behalf of the respondent and having been 
first duly sworn, assumed the witness stand and upon examination 


testified as follows: 


* * * 
DIRECT EXAMINATDN 
BY MR. MC CALLY: 
Q. Will you state your full name, Please? A. John F. Culloty. 
Q. Where are you employed, Mr. Culloty? A. | Government 
of the District of Columbia, Property Tax Division. 
Q. In what capacity are you employed? A. Tax auditor. 
Q. Now, Mr. Culloty, have you had occasion to/exam ine 
the personal property returns for the fiscal years 1956, '57, '58 for 
the Parkway Motor Company? A. No, sir, not the '56. 
141 Q. '57, '58and'59, isn't it? A. No, '58, '59, '60. 
Q. Iam talking about fiscal year. A. Yes. 
Q. Now, in so doing, did you accept these returns? A. Well, 


we accepted them as originally filed, yes. 


Q. Then did you have occasion later to re-exam 


sy 


return? A. That is correct. 
Q. And after you had made this re-examination, what did you 


do? A. I went out and checked the books and records of |the taxpayer's 


books and records. 
Q. Did you make any changes in the assessment at that time? 
A. Yes, I did. 
* 
142 Q. All right, sir. 
Now, when you -- after you discovered these items, did 
you send Parkway any notice? A. Yes, I did. 

Q. Is this notice which I hand you, which is Petitioner's 
Exhibit 9, 10.and'11, the notice that you sent? A. That is correct. 

Q. The increases in the amounts are those amounts which 
you later added after your audit, is that correct? A. That is the book 
143 value of the items I just called off. 

Q. Now, also did you write them a letter dated October 22, 
1959? A. I prepared the letter. 

Q. Is this the letter? (handing to the witness) It was offered 
in evidence as Petitioner's Exhibit Number 8. A. Yes, it is. 

Q. Now, the third paragraph, I refer you to the third paragraph, 
does that paragraph refer to the additional items that were added as a 
result of the audit? A. That is correct. 


* * 


BEST COPY 


PET, EX. NO. 1 


P. T. FORM 3 OFFICE OF THE ASSESSOR OF THE DISTRICT OF COLUMBIA PAGE 1 


1958 PERSONAL PROPERTY TAX RETURN) 1958 


For the fiscal year beginning July 1, 1957, and ending June 30, 1958 
20% PENALTY FOR FAILURE TO FILE RETURN DURING MONTH OF JULY 1957 


Check One 


Individual O 
Corporation &) 
Partnership 0 


PARKWAY MOTOR CO,,_ INC, 


Address ..--------.---------------+- “55 Gar Ua Wa’ line Galcea oosausery eennmnnnannaannnecon = 


Kind of business or profession: 


Principal D.C, 
Business 


a SR 


Pieloded in this veturn a (Used Car Lot 


Sales. 
If address changed since July 1, 1886 give former address: 
If business acquired since July 1, 1956, give name of former owner, if any: .-----.-------.-4 


Insurance coverage on July 1, 1967,0n tangible personal property: Merchandise $55,000,.000fice and Business 


Do you have in your possession tangible personal property belonging to others which is not reported in this return? 


or No ..Na. (If yes, attach a memorandum or letter showing consigned merchandise, leased 
equipment and/or other property in your possession and the names and addresses of the owners). & 
Are there other companies doing business from your address under lease, sublease or congession? Answer Yes Zz 
_ue---- or No ..NQ_. (If yes, attach a memorandum or letter giving the names of such parties). 


a 


Total of tangible personal property (from page 3—item 11) 


i 
i 
: 


20% penalty for late filing 


DECLARATION (SEE INSTRUCTIONS E) 


I/we declare under the penalties of perjury that this return (including any accompany: schedules and state- 
ments) has been examined by me/us, and to the best of my/our knowledge and belief is aoe correct, and come 
plete return of all tangible personal property owned or held on the tax date subject to tion, and that I/we 
have correctly stated the full and true value thereof. 


or, Prog... 
re) 
4610 Morgan Dr.,..Ch...Ch...Md. 
(Address of person signing declaration) 
ASSISTANCE IN PREPARATION OF RETURN 


If any person who Is not a full-time employee of the taxpayer prepared this return, or assisted in its preparation, 
give name and address of such person. 


(Date) 


VAILABLE 


1958—PAGE 2 


SCLIEDULE OF PROPE RTY USED IN BUSINESS OR PROFESSION 


FULL AND DO NOT 
EACH ITEM BELOW MUST BE FILLED OUT BY EITHER SHOWING TRUE VALUE | USE THIS 
VALUE THEREOF OR INSERTING THE WORD “NONE”. COLUMN 


Merchandise «or stuck in trade (neluding consigned goods and sects in 
storage) (average of column 4 shown in Schedule A) . $293, 550. 83 


Office furniture and’ fixtures 5,221.43 
Machinery and equipment AT, 728. 46. 
Instruments and tools 
Electric and other siKns EXPLAIN IN SCHEDULE “C” 
Vending and coin muchines 
Professional musical instruments 
Television sets 

a. Supplies and ruw materials (Explain in Schedule B) .- 


Unregistered equipment, (Expluin in Schedule C) - os Secctueus 


Railroad cars, engines, | boats, dredges, burges, aircraft, ete. (Explain 1 in 
Schedule C) . - eseeee eeeccsse. 4 


Furniture, furnishings and equipment of hotels, upartments, rooming and 
boarding houses and/or private dwellings which are rented furnished 
as a complete unit or us sudividual rooms or apartments: (Explain in 
Schedule C) - : Sasuke 


Number of reoms 


. Books end periodicals of libraries. (See spevitic instructions 4.) (Explain i in 
Schedule C or separate schedule) 


Furniture. furnishings and equipment of schools. bispitaia: sanitariums, and 
other institutions conducted for private gain. (Explain in Schedule c). 


Numa of rooms 


10, Other taswgble pr ope rty not listed above. (Explain in Schedule: 7 or sepa- 
rate schedule) - peteaee 


1. TOTAL VALUE OF ALL OF ABOVE ITEMS (Enter as Total on Pai 


SCHEDULE “A”—Merchandise or Stock in Trade. Include consigned merchandise and merchandise in 
storage. This schedule must be completed. See specific instructions 3. 


Cost of Inventory June 30. 1956 .. 4 


(yy (2) 
COST OF MERCHANDISE COST OF 
|__PURCHASES SOLD MERCHANDISE SOLD) 
‘DURING MONTH DURING MONTH DURING MONTH 


Suly, 1956 - Seed eu eter a ena es 351, 444.73. 

August ...--.--[ 20 ..2--2-- : a EN Omer 248. 366. 68.. 
September - utes at Se eats te Pease 2 ...-- 166, 634. 34. 
October... |. : P piven ered _ pL ... 273,375. 67. 
November -_. -. < : 3 f Same < 411, 135. 97... 
December - ..--..-- : : a = Shes asses 2 ee _..B43, 636, 17. 
January, 1987-1. : , ce ee caf... 326.216,21 

February ..... }-- = aowoeus See oeet senasesae ae .....381, 616. 05. 
Math: sos e<0usbunateces : Geascaee goes wee. vee fe. -340, 075. 98 

April... Ago ead eaeee lad - .329, 574. 34 

May .......2----|-------0-04 20 

June Re ee er 


INDICATE PHYSICAL INVENTORIES 
BY “P“ FOLLOWING SUCH INVENTORIES 


TOTAL OF COLUMN 4.2.0.2... be ad Ore oe ee A ft..22. 822, 609. 80_ 
AVERAGE INVENTORY OF COLUMN 4 ..... Seance ceca va [$. --293..550,.83 | 
DEDUCTIONS, IF ANY (AVERAGE) bee ee es 


NET AVERAGE INVENTORY 


State calendar or fiscal year gross profit percentage applicable to this return ........-----.% 


Mothod of computing inventories Physica] inventories on_all yehiclesa end of each month, 
Physical inventory at Servicenter each month, parts & 
access, June & November. 
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BEST COPY 


SCHEDULE OF INVENTORIES FROM JULY 1, 1956 to JUNE 3, 1957 


—EABKWAY MOTOR GO... IMG, 


Yew Cars 

Few Trucks 
Demonstrators 

Used Cars 

Used Trucks 

Parts & Accessories 
Tires & Tubes 

Gas, O11 & Grease 


New Cars 

New Prucke 
Demonstrators 

Used Cars 

Used Trucks 

Parts & Accessories 
Tires & Tudes 

Gas, 011 & Grease 


Yew Cars 

New Srucks 
Demonatrators 

Used Cars 

Used Trucks 

Parts & Accessories 
Tires & Tubes 

Gas, O11 & Grease 


Tie 
Average Inventory 


JULY 


217,950.83 P 
22,691.05 P 
17,541.92 P 
24,406.00 P 

3,526.40 P 
59,658.43 
2,161.23 


352, 4. 73 


NOVEMBER 
68,624.13 P 
14,794.11 P 
18,506.51 P 
32,430.70 P 

2,988.72 P 
68,956.51 P 
1,520.65 


Pp 
211,135.97 ~ 


MARCH 
181,311.44 P 


1075.98 1 


293,550.83 


AUGUST 


129,297.45 P 
12,127.49 P 
15,677.88 P 
19,859.92 P 

3,463.38 P 
63,162.68 
Pie ie 


248 , 366, 


DECEMBER 


201,306.92 P 
26,729.20 P 
25,806.63 P 
20,469.15 P 

2,459.13 P 
62,657.20 » 
92.22 


os sc 


12,437.14 P 
71,336.11 
963.55 


P 
329,574.34 / 


P 


SEPTMBER |} 


Voy 


46,402.43 B 


te 


23,759.57 F 
5,286.41 F 
68,976, 26 
1,798.29 


166,534, 3. 


JANUARY 


176,537.99 P 
16,291.71 P 
30,831.74 P 
30,992,09 P 

4,282.95 F 
63,501.83 
961.99 


326,216, 21 ° 


MAY 


190,076.63 P 
23,625.13 P 
26,787.32 P 
31,082.05 P 

8,196.56 P 
67,261.03 
418, 4b 


’ 


173,375.67 / 


VERRUARY 


186,272.24 P 
27,979.29 P 
33,579.91 P 
45,280.96 P 

9,823.56 P 
74,138.65 
914,61 


—i52%1) P 
299 579.13 ¥ 


Inventorhes of our Servicenter at 3000 M Ste, NW are included in above totals. 


AVAILABLE 7 


1958—PAGE 3 


SCHEDULE “&"—OFFICE SUPPLIES, OTHER SUPPLIES, RAW MATERIALS AND WORK IN 
PROCESS AS OF JULY 1, 1957, (NOT AVERAGE) 


OTHER SUPPLIES--WRAPPING AND PACKING MATERIALS, ADVERTISING MATERIALS, SALESBOOKS, 
POSTAGE AND REVENUE STAMPS, FUEL, CHINA. GLASS, SILVER, ETC. RAW MATERIALS USED IN THE 
MANUFACTURE OF FINISHED PRODUCTS, WORK IN PROCESS—MATERIAL AND LABOR COSTS BUT 
NOT GENEHAL OVERHEAD 


a) SaaS BD) @) 
BASIS IF OTHER COST (ENTER AS 
KIND OF SUPPLIES THAN PHYSICAL 


Supplics: 
We do not keep an inventory on our | _ eee 
supplies that are not held for sale. .. Estimated ___. 


Work in Process 


(Use separate schedule if necessary) 


SCHEDULE “C”—-Depreciation Schedule. This schedule must be completed. (See footnotes) 
(Used in establishing Value for Items 2, 5, 6, 7. 8, 9. and 10.) 


@ 2 | @) ae 2 as ) @ 
vite jate its ly al 
Prepey Math | onee'Seats |DeOiessat, a ces| ao ee 6-30-87 July lad, 1989 
ae and Year Of 75% 6-30-57 
Furn. & Fixtures |. 21.253, 19$ .----4 $.760-..95.|______ |ghs 492.24. 
New.Car. Dept. _._-f 20-0... — 83. |. dresccxesuc} sraeaes SR: 
-Pura. -&- Fixtures -- 
-Used Car Dept |. 
Furn. .&. Fixtures |. eaten h ibe 
_-3,.152,.84__ 12, 854, 89. | 
shetecbs casosssat ee Bee 
-6,.120. 20...15, 874. 03 
: : eavgucecenscaseust edna oe 
RES EN een ee wenn} B9s.305, 41. |22, 174.55) 01 5, .826..35_ 
Equip, Sery..Centex|.._. zi. a) 9 (Eases cneeeed 1) Pay © ic Au-1: by Re aegennen foc ac PA? 
ee ee Teens sevens cecennnfen = de 142, IR. | WAS. 45 : 


(Use separate schedule if necessary) 


Assets that are fully depreciated or depreciated in excess of 75% but still in use must be separately itemized and 
Teported in column 7 at 25 percent of the amount shown in column 4, 


Under the heading “SCHEDULE OF PROPERTY USED IN BUSINESS OR VROFESSION” on page 2 (items, 2, 5, 
6, 7, 8, 9 and 10) carry forward und enter the identical figures (or the aggrepate of such figures) stated in column 7 
of Schedule “C™. If value reported under column 7 ix not the full and tru jue of taxpayer's property attach to 
and make purt of this return a sepurate schedule isting the full and true value thereof and fully expluin, 


DO NOT DETACH THIS SHEET 


PET. EX, NO. 2 
Pe, Form DISTRICT OF COLUMBIA FAGEY 


1959 PERSONAL PROPERTY TAX RETURN 1959 


For the fiscal year beginning July 1, 1058, and ending June 30, 1959 
20% PENALTY FOR FAILURE TO FILE RETURN DURING MONTH OF JULY 1958 


Index ...........- 


8457 


Principal D. C. 
Address -....... 3040. M. Sta. Ne Wa. eacthsicodtecssse sek os (onnngczensretapeer= 


~----CR'e_3000 M St... N,W,. (Servicenter) 3026 M St.,_N, W. (Used Car Lot 


If address changed since July 1, 1957 give former addrese:_____________________-__---------|_------ eee. 


i Insurance coverage on July 1, 1958, on tangible personal property: Merchandise $..25:900_ Oence and Business 
PAESAERERSaE SEES Fed ederal Center. 


Do you have in your possession tangible personal property belonging to others which is not 
or No .No_.. (if yes, attach a memorandum or letter showing 
equipment and/or other property in your possession and the names and addresses of the owners). 
Are there other companies doing business fram your address under lease, sublease or concession? 
or No -NO... (if yes, attach a memorandum or letter giving the names of such parties). 


5 
3 business acquired since July 1, 1957, give name of former owner, if any: ..........-----—_|____..-_--.--------- : 
= 
8 


f Tetal ef tangible persone! property (fzom page 2—liem 11) ............--...-.. 


20% penalty for late fling 


DECLARATION (SEE INSTRUCTIONS E) 


I/we declare under the penalties of perjury that this return (including any accompanying schedules and state- 
ments) has been examined by me/us, and to the best of my/our knowledge and belief is a . correct, and com- 
plete return of all tangible personal property owned or held on the tax date subject to tion, and that I/we 
have correctly stated the full and true value thereof, 


Walter E, Carter,| Pree... 
(ignature) 


.4610 Morgan Drive] Chevy Chase, Md. 
(Address of person signing 


ASSISTANCE IN PREPARATION OF RETURN 


If any person who is not a full-time employee of the taxpayer prepared this return, or assisted in its preparation, 
give name and address of such person. 
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SCHEDULE OF PROPERTY USED IN BUSINESS OR PROFESSION 


EACH ITEM BELOW MUST BE FILLED OUT BY EITHER SHOWING TRUE VALUE 
VALUE THEREOF OR INSERTING THE WORD “NONE”. H 


1. Merchandise or stock in trade (including consigned goods and goods in 317 400.77 
storage) (average of column 4 shown in Schedule A) 2 cca detcene = 


2. Office furniture and fixtures 


| 
Machinery and cquipment 
Instruments and tools 
Electric and other signs 
Vending and coin machines 
Professional musical instruments 
Television sets sie = 
700, 00 
2a. Supplies and raw materials (Explain in Schedule B) -----------------------foe- en 290 roon her apnn nn 


5. Unregistered equipment. (Explain in Schedule Cc) 


6. Railroad cars. engines, boats, dredges, aircraft, etc. (Explain in 
Schedule C) 


7. Furniture, furnishings and equipment of hotels, apartments, and 
boarding houses end/or private dwellings which are rented coon hed 
coer e complete unit or as individual rooms or apartments. (Explain in 
Schedule C) 
Number of rooms 


8. Books and is of libraries. in 
Sched oC or separate schedule) 


hospitals, sanitariums, 


9. Furniture, furnishings and of schools, 
Sther Institutions conducted for De private gun. Gesplain in Schedule ©) = Sed svouats 2 


10. Other tangible property not listed above. (Explain in Schedule C or sepa-- 
rate schedule) ......-------.----------------2------- nee enn nn anne 


LL OF ABOVE ITEMS (Enter as Total on Page 1). 
SCHEDULE “A”—Merchandise or Stock in Trade. Include ame merchandise and merchandise in . 
storage. This schedule must be completed. See specific instructions 3. 
Cost of Inventory June 30, 1957 ----------. 


MERCHANDISE SOLD INVENTORY 2: 
DURING MONTH | CLOSE OF MONTH 


06, 
E 46,.034,.18 ae 
14, 353, 3 


} 361,022.15. 
<i ~-254,.2 230,32. 
65 


TOTAL OF COLUMN 4 
AVERAGE INVENTORY OF COLUMN 4 --. 
DEDUCTIONS, IF ANY (AVERAGE) 
NET AVERAGE INVENTORY 


State calendar or fiscal year gross profit percentage applicable to this return .... 
servicenter at 


8s, physical June & November 


| 
Method of computing inventories 


Yew Cars 

New Trucks 
Demonstrators 
Used Care 

Ueed trucks 
Parts & Acces. 
Mree 4 Todes 
@as,011 & Grease 


Parte & docess, 
Tires 4 Tubes 
Gas, O11 & Grease 


Yew Oars 

Yew Trucks 
Dezonstrators 
Used Cars 

Ueed trucks 
Varte & Access 
Tres & Tubes 
@Gae,011 & Grease 


Total Inventories 


Average 


we. 


SCIEDULE OF INVERTORIES FROM JULY 1, 1957 to JUEB 3u, 1958 


VAREMAY MOTOR 00,, I. 


guly ~ 

147,193.90 B, 
25,274.78 P* 
26,668.82 P 
25,815.30 P 
13,883.62 P 
64, 261.6 

688. 50 


Be RET EA 


168, 760. 48P 


Leon Ree 
erga ghey 
3,608 ,8u9. 24 


317,400.77 


aUGuUst 


187,365.81 P 
18,374.26 B 
27.3.6 P 
27,987.59 ® 
13,696.9u ¥ 
68, 186.96 

2.86 


034,79 7 


TEC DER 
115,141.76 P 


193,663.14 P 


356-059-53 by, 


157 
16 


0499.92 P 
1646.81 P 


he 


1959—PAGE 3 


SCHEDULE “B”—OFFICE SUPPLIES, OTHER SUPPLIES, RAW MATERIALS AND WORK IN 
PROCESS AS OF JULY 1, 1958, (NOT AVERAGE) 
OTHER _SUPPLIES—WRAPPING AND PACKING MATERIALS. ADVERTISING MATERIALS, SALESBOOKS. 
POSTAGE AND REVENUE STAMPS. FUEL. CHINA. GLASS. SILVER. ETC. RAW MATERIALS USED IN 


. ALS THE 
IRE OF FINISHED PRODUCTS, WORK IN PROCESS—MATERIAL AND LABOR COSTS BUT 
NOT GENERAL OVERHEAD 


q) 
KIND OF SUPPLIES 
Supplies: 
.-a------There_is no inventory on our office ___ 


Supplies or merchandise that isnot held. 
for sales. 


(Use separate schedule if necessary) 


SCHEDULE “C”—Depreciation Schedule. This schedule must be completed. 
(Used in establishing Value for Items 2, 5, 6,7, 8,9, and 10.) 


mM 


Book Value 
July Ist, 1958 


3-1.246, 94 
311. 43 


(Use separate schedule if necessary) 


Assets that are fully depreciated or depreciated in excess of 75% but still in use must be separately itemized and 
reported in column 7 at 25 percent of the amount shown in column 4. 


Under the heading “SCHEDULE OF PROPERTY USED IN BUSINESS OR PROFESSION” on page 2 (items, 2, 5, 
6, 7, 8, 9 and 10) carry forward and enter the identical figures (or the aggregate of such figures) stated in column 7 
of Schedule “C”. If value reported under column 7 is not the full and true value of taxpayer's property attach to 
and make part of this return a separate schedule listing the full and true value thereof and fully explain. 


DO NOT DETACH THIS SHEET 


-— >; | i +, << vo 


PHT. EX. NO. 3 
Porrom 2 DISTRICT OF COLUMBIA PAGE 1 


1960 PERSONAL PROPERTY TAX RETURN 1960 


For the fiscal year beginning July 1, 1959, and ending June 30, 1960, 
Check One 
Individual O 
Corporation 2) 


IMPORTANT—Read Instructions on Last Page Carefully Before Preparing Return. 
- PARKWAY MOTOR CO., INC. 


Postal 
Se cbcu cbccccndocuduccyoulcsw ida stseemacceessoswsesecesaesesamssaneetecusesrasetesms SOM asocseene~ 


(Do not use this line unless 
Kind of business or profession: Automobile Sales & Service and Service Center ______. pase 


List all District of Columbia addresses where tangible personal property, owned by you, is 
tN. W. (Used Car 


If address changed since July 1, 1858, give former address: 


If business acquired since July 1, 1958, give name of former owner(s): ------------------4--------------------- 


Insurance coverage on July 1, 1959, on tangible personal property: Merchandise $29,.000_|_ Office and Business 


Do you have i in your possession tangible personal property belonging to others which is not rep 
Answer Yes or No _No__. (if yes, attach a memorandum or letter showing consigned merchandise, leased 
equipment and/or other property in your possession and the names and addresses of the owners). 
Are there other companies doing business from your addreas under lease, sublease or concession 

or No No___ at yes, attach a memorandum or letter giving the names of such p 


Total of tangible personal property (from page 2—item 11) 
20% PENALTY FOR FAILURE TO FILE DURING MONTH OF JULY 1950 
DO NOT ENCLOSE CHECK WITH RETURN 


DECLARATION (SEE INSTRUCTIONS E) 

I/we declare under the penalties of perjury that this return (including any accom) 
ments) has been examined by me/us, and to the best of my/our knowledge and belief is a 
plete return of all tangible personal property owned or held on the tax date subject to 
have correctly stated the full and true value thereof. 

Walter E. Carter, re 


__4610 Morgan D Eat Chev Chevy Chase, Md. 
(Addrese of person signing] declaration) 


ASSISTANCE IN PREPARATION OF RETURN 


If any person who is not a full-time employee of the taxpayer prepared this return, or assisted in its preparation, 
give name and address of such person. 


EACH ITEM BELOW MUST BE FILLED OUT BY EITHER SHOWING 
VALUE THEREOF OR INSERTING THE WORD “NONE™. 


. Merchandise or stock in trade (including consigned goods and goods in 
storage) (average of column 4 shown in Schedule A) 


Office furniture and! fixtures 

Machinery and cquipment 

Instruments and tools 

Electric and other signs EXPLAIN IN SCHEDULE “C” 
Vending and coin machines 

Professional musical instruments 

Television sets 


. Unregistered equipment. (Explain in Schedule C) 


cars, engines, boats, dredges, barges, aircraft, etc. (Explain in 
Schedule C) 


. Furniture, furnishings and equipment of hotels, apartments, rooming and 
boarding houses and/or private dwellings which are rented furn! 
a complete unit or as individual rooms or apartments. (Explain in 

le 


8. Books and 


9. Furniture, furnishings and equipment of schools. hospitals, sanitariums, and 
other institutions conducted for private gain. (Explain in Schedule C) ... 


Number of rooms 


10, Other tangible pr 
rate schedule) 


SCHEDULE “A”—Merchandise or Stock in Trade. Include consigned merchandise and merchandise in 
storage. This schedule must be completed. See specific instructions 3. 


Cost of Inventory June 30, 1958 
(1) (2) (@) (4) 
COST OF COST OF Cost 
| UR! SOLD MERCHANDISE SOLD| INVENTORY AT 
‘DURING MONTH DURING MONTH CLOSE OF MONTH 


362,.601..58 
_. 407, 267,48 __ 
364169735 


TOTAL OF COLUMN 4 
AVERAGE INVENTORY OF COLUMN 4 
DEDUCTIONS, IF ANY (AVERAGE) 
NET AVERAGE INVENTORY 


State calendar or fiscal year gross profit percentage applicable to this return 
Method of computing inventories Physical inventory on all vehicles and service center, at 


INDICATE PHYSICAL INVENTORIES 
BY “P” FOLLOWING SUCH INVENTORIES 


I end of each month. Parts & Access. physical June & November 


70 


BEST COPY 


; 


SCHEDULE OF INVENTORIES FROM JULY 1, 1958 to JUEE 30, 199 
~PABEYAT MOTOR 90,, TiC, 


ex ie 


JULY ° auqat SEPTIMBER OCTOBR 


Kew Cars hk 132,205.97 P+ 103,945.20 P 36,786.42 P 53,116.54 P 
Wew frucks 23,395.01 P 22, 573.16 P 5,635.49 P paper 
632.0 


Demonstrators *27,571.18 P 27,643.93 P 27,643.93 P 
Used Cars 24,760.18 P 22,703.54 P 23,521.82 P 
Used Trucks 15,325.54 P 13,158.49 P 14,711.67 P 
Parte & Access. 65,863. '9 66,540. 42 60,030.61 
Tires & Tubes i PG Pea popes 


Gas, O11, Qrense | vi LSA 1B RABE. w= HSLa2h Be 
‘ ¥ 293,302-207 260,937,947 179,539.71 192,126.29 


NOVEXsER DICENSER TAMUARY SEBRUARY 


New Cars 84,374.19 P 19,675.13 P 172,132.14 P 195,990.06 
New Trucks : 34,713.07 P 35,169.12 P 14,951.17 P 15,234.35 
Demonstrators 33,293.62 > 43,281.69 P 48,107.9- 
Used Cars 35,914.0% P tie, 790.75 P 29, 7E.99 
Used Trucks ss 10,295.81 P 9,767.91 P 11,785.92 
Parte & Accens. oct 63,00u.31 56,401.57 
Mres & Tubes 072.33 627.62 
Gas, O11, Grease 2,650.39 1797, 3E 3,024,129 P 3,067, 16 > 
343,o42.52 + 251, 590.43 « 252,601.55 ° 


APRIL mat JUNE 


Wew Sars ” 172,072.97 P 201,201.66 P 187,135.24 P- 
Vew Trucks 17,925.4C = 19,945.07 P 26,750.73 P 
Demonafrators 448, 41,075.52 P 27,274, 53 P 
Used Cars 42,056.21 P igs ie 41,509.77 P 
Used Trucks ae 4,228.09 P 
Parts & Access. . Di 2,752.77 P 
Tires & Tubcs 2790 5 733675 619.80 P 
Gas, Cil, Grense } 3,746.34 P 4429.60 P 
264, 169.35 - 779,239.12 - 371,750.60 + 


Total Inventor.os 3,756,274.81 


Ayerags Inventories 313,032.22 


AVAILABLE 


1960—PAGE 3 


SCHEDULE “B"—OFFICE SUPPLIES, OTHER SUPPLIES, RAW MATERIALS AND WORK IN 
PROCESS AS OF JULY 1, 1959, (NOT AVERAGE) 


OTHER SUPPLIES—WRAPPING AND PACKING MATERIALS, ADVERTISING MATERIALS, SALESBOOKS. 
POSTAGE AND REVENUE STAMPS, FUEL. CHINA. GLASS. SILVER. ETC. RAW MATERIALS USED IN THE 
MANUFACTURE OF FINISHED PRODUCTS. WORK IN PROCESS—MATERIAL AND LABOR COSTS BUT 
NOT GENERAL OVERHEAD 


(1) 
KIND OF SUPPLIES 
Supplies: eid 


Work in Process 


(Use separate schedule if necessary) 


SCHEDULE “C”—Depreciation Schedule. This schedule must be completed. (See footnotes) 
(Used in establishing Value for Items 2, 5, 6, 7. 8, 9, and 10.) 


(6) (¢)) 


Rate Book Value 
Used = |July Ist. 1959 


ie 328.98 
: --4:-846..38 


(Use separate schedule if necessary) 


Assets that are fully depreciated or depreciated in excess of 75% but still in use must be separately itemized and 
reported in column 7 at 25 percent of the amount shown in column 4. 


Under the heading “SCHEDULE OF PROPERTY USED IN BUSINESS OR PROFESSION” on page 2 (items, 2, 5, 
6, 7, 8, 9 and 10) carry forward and enter the identical figures (or the aggregate of such figures) stated in column 7 
of Schedule “C”. If value reported under column 7 is not the full and true value of taxpaycr’s property attach to 
and make part of this return|a separate schedule listing the full and true value thereof and fully explain, 


DO NOT DETACH THIS SHEET 


BEST COPY 


Parkway Moter Company, Inc. 


New Car and New Truck Purchase by Months 


Tetal Vehicle Cest 
New Cars 

New Trucks 

Total Vehicles 
Average Cost 


| 


sicacl Year 1959 


(Base Ju » July, "1957 thra r June, 958) 


New Cer Cest. 
i New Truck Cost 

| Total Vehicle Cest 
|| New Cars 


i New Trueks 


= | Tetal Vehicles 
H Average Cest 
‘Sees 
Fiscal Year 1960 


me July, 1958 thro tnt) 1959) 


| New Car Cest 
t | New Truck Cest 
Total Vehicle Cest 
i ew Cars 
i New Trucks 
Petal Vehicles 
Average Cost 


~ 189,721 
| | 29,060 


218,781 


CAE ee 
i 253,496 


| 12,480 


' 365,978 


68 
6 


1 


{ 
' 
| 
| 
| 
! 


open Been ene oe 
| | 
| 
' 


165 476 


| | 22,20 
|; | 98,680 


PET. EX, NO. 4 


, | | 38,436 


: 3,483 


: | aa,grg 


17 
12 


121, 94h 


| 15,765 
137,709 


32 


19 | | 
| 


My 
a 4 

229,502 
' 39,619 
269,121 


| | 102 
\\ 


| 
| 
| 
| 151,887 
39,969 
191,856 


| 


December Jamary 
1956 1957 


224398 || | 8,13, 
b38je68 || 294,080 


5 


"1, 804716 
> 
| 280,785 
2,081,952 
78 
re 


it 


| 


BEST COP’ 


Parkway Motor Co., Inc, 6/11/60 
New Vehicle Unit Inventories 
July 1956 to June, 1959 


Pigcal Year 1959_ 

July 1956 to June 1957) 
ontory, Beginning .f Month 
3 Purchases 


_ Add: |Transfere from Other Dirs. 
Tota} Available for Sale 
Less} Vehicles Sold 
Lees} Transfers to Other Dirs. 


let End of Month 


(Bas9 July 1957 to June 1953) 
Inventory, Beginning of Month 


y AVAILABLE 


nm 


PERT BE | et ai Wh 
i 2B ee Go se 


itis 


| 
ao 
b 
| 


sinis iis i 
‘aiid 


=a ry @@¢nfOo8te A See“ oo 


PARXZAY KOTOR COMPANY, Inc. 
“ew Car & Sew Truck Inventories by Konths and Location 


_- Source: Considered Opinions = Jobe Black © W, G. Carter 


duly | August =| September || October 
qo) | (a) as) 


Bite mane ‘ae i 
: Cost © Average ef #2,192.00 ay | $50,393. 


° Bonber In Virginia 
* Cost @ Average ef $2,192.00 “sons. iy a ia i 


w| BE 


iF 
= 
“3 


550, . ue $27,610. 


| lp 


1 


E 
H 


Fiscal Year 1959 
(Base duly 957 thra June i 
* timber in 3 

——— -Cost-@. rank 


Sumber in ¥! Virginia 
Cost @ Averege ef rama ’ 


8 ; a 


F 


i ** ror: DITzo as sors sore 
; erate 


BR 


Fiscal Year 1560 
tase July | thru June 
Funder in D.C. 

—" “Cost S Average 


Dunder in firginia 
Cost & » Average ef $2,447.00 


o 


4—§—- 


om ‘ 


eg ef \ } : 
aka " on ot Pent a feo #3775400 per Fonth ta £350.00 Per Yonth 


tha mo ebesus Ub taits Uatth After Sertenter, 1958. 

“tas ae Sermed = 2 Unttes) | | | 
H | | | | beh of 

Pa 


7 | 
| i ; 


" 


BEST COPY AVAILABLE 
from the original bound volume 


DISTRICT OF COLUMBIA TAX ea 
E 


FS} 
FINDINGS OF FACT AND OPINION 
The petitioning taxpayer here appeals from the denial of a claim for 
refund of personal property taxes assessed on its stock in trade, consisting 
of automobiles held for sale, on the ground that a part of |that stock in trade 
was not in the District of Columbia during the determinative years. The 
respondent contends that the claim for refund was properly denied for 
reasons which will hereinafter be discussed. 
Findings of Fact 
1(a) The petitioner is a Delaware corporation with its principal place 
of business at 3040 M Street, Northwest, Washington, D.C. 
(b) The petitioner is engaged in the business of the sale of auto- 
mobiles. 
2(a) The petitioner is, and was during the determinative and tax- 
able years involved the owner of a substantial commercial building, being 
premises numbered 3040 M Street, Northwest, in the City of Washington, 
District of Columbia, wherein it conducts its business. The building 
occupies a ground area 110 feet long by 90 feet wide. It consists of a 
basement and three stories. The use to which the building is, and was 
put was as follows: There was a ramp which ran from the first floor to the 
roof, On the first floor was an office, a show room holding 3 new cars, a 


stock room, anda space in the rear holding 3 or 4 new cars. The second 


73 


floor was devoted to the servicing and repair of customers cars. The third 
floor was used for painting and repair of cars. The roof was used for park- 
ing of customers cars. 

(bo) The petitioner was during the determinative and taxable years 
involved, the lessor of an unimproved lot of ground located in the 2000 
block of Wilson Boulevard in Arlington County, Virginia, which was acquired 
March, 1956, and during the determinative and taxable years involved was 
used for the purpose of storing automobiies owned, and held for sale by the 
petitioner in the ordinary course of its business. The reason for its acqui- 
sition and ownership was the lack of storage space in the building in the Dis- 
trict of Columbia. The lot had a storage capacity of 50 automobiles. 

3{a) During the year ended on June 30, 1957, the petitioner's stock 
in trade contained a monthly average of 75.4 new automobiles. 

(b) The average cost of new automobiles in petitioner's stock in 
trade during the year ended June 30, 1957, was $2,191. 

4(a) During the year ended June 30, 1958, the petitioner's stock in 
trade contained a monthly a «rage of 84. 7 new automobiles. 

(b) The average cost of new automobiles in petitioner’s stock in 


trade during the year ended June 30, 1958, was $2, 280. 


5(a) During the year ended June 30, 1959, the petitioner's stock in 


trade contained a monthly average of 72.4 new automobiles, 
(b) The average cost of new automobiles in petitioner's stock in 


trade during the year ended June 30, 1959, was $2, 447, 


6(a) Re: Taxable Year Ended June 30, 1958. During the preceding 


year, namely, that ended June 30, 1957, the monthly inventories of 


stock in trade of the petitioner were as follows: 
AUGUST SAPPRLMEEE 


New Cars z $0.3 i ae SS K6,hO2 3 
New Trveks a a Oo 2,12 Us 9 PF 10, oy 1. #8 
Teronstrators Tyo! * Sy cg é.€7 
Used Cars 21, 104,09 bg 2r 23 ieee a 
Used trucks dpb 20 yi : 3630 tf 

Parts © Accers, BG ASS 162.6 ee a 76126 
Tires & Tuves Eylblez ‘ 3 1 (95.29 
Gas, Vfl % Grense 3,09 .P7 6 , 26) .71 


351,444.73 e4G 166,634.34 35375.67 


NOY tls Gr 1 CaMBS OAM AKY EBRUARY 


New Cara 64,62.13 P 201,396.92 P 176537699 6,272.2) 
New Trucks VW, 75) LL ae? 726.20 P 16,291.71 3 7997929 
Demonstrators 12,566.51 ! 255 306,63 30,431.74 3,579.91 
Used Cars 321,306.70 20,469.15 307,362.09 F 45,280.96 
Lacd Imcks é P 2,459.13 yy 22055 9,323 056 
Parts & Access, Sp Jabebl F 62,5720 sae &3 Thy 3° 3 
Tires « Tudes wb S 910.22 961.99 914.6 
Gas, Cil & Cronse 23: be 3,237.12 | 2,815.93 f 32083 ” 
211,135,97 3.3 5536017 326,216.21 381,616.05 


LAG Needy, vAY TINS 


New Cars 101, 321. h ‘ 17 I; ree ? 190, 9716. 63 g Yi, 191.687 7 

New Trueks ' 7 S 

Demonstrators 

Used Cars Z te s L 

Used Tracks 14,995 3 24437 ’ 4196.56 2,923.48 

Parts & poeeaoerieeins 650492 ‘ 5 é 6306.51 ! 
943.5 18.) 


Tires « Tubes 


Ges, O11 & Grease soca ie3 a2 ed) 
340,075.98 i ii 3 330,754 053 © 579013 


Total Invontcrios 3,522,609,50 


"363.36 


Average Invoentorlos 2935250.23 


(b) Re: Taxable Year Ended June 30, 1959, During the preceding 


year, namely, that ended June 30, 1958, the monthly inventories of the 


" stock in trade of the petitioner were the following: 


LY AUGUST SEPTEMBER OCTOB'.R 


New Cars 119193098 187, 385,01 18,233.08 P 
New Trucks Sete be 18,37. 
Demonstrators 26,668,382 
Csed Cars 25,815.30 
Used Trucka 13,683.62 
Yarts & Access, 64, *261.6 ? 
Tires & Tubes 6835, 
Gas, O11 & Grease 3.068227 : 
306,555.15 346, 034679 314,353.35 151,946.38 


Nove BGR vECRMDER JANUARY FEBRUARY 


Rew Cars 1, 366, 86 geety a 

New Trucks 17,3%1. pe 

Demonstrators 35,624 .h2 

Tscd Cars 21,1 

Used Trucks 

Parts « Acoaas. 

Tires « Tubes 235.63 

Gas, 011 % Jjreaao 2,769.72 
29,147.10 79" 361,022.15 35h, 230.32 


berths? Ihe ‘Jha, iie <a ihe? a) 


PARC APLAL MAY JONS 
Yew Cars 168, 760.1,5 193,63. Ce 7o P 199 156.65 
New Trucks ! 23,303.75 P 
Demonatrators 5 86 27,070.92 P 
Used Cars 62.);° 5 29,523.77 P 
Veed Trucks : 11,108.42 P 
Parts < Access, 66,129.39 
Tires « Tvbes 691.97 *"g1l 029 


Gas, O11,% Grease 3283.35 2,370,509 
325,795.12 350,659.55 398,991.03 318,923.24 


we UV UM U 


Total Inventories 3,808, 809.2h, 
Average Inventoriocs 317,490.77 


BEST COPY 


(c) Re: Taxable Year Ended June 30, 1960. Du 
— PS 
year, namely, 


Stock in trade of the petitioner were the following: 


New Cars 

New Trucks 
Demonstrators 
Used Cars 

Usod Trucks 
Parts = Access, 
Tires & Tubes 
Gas, 011, croese 


New Cers 

New Trucks 
Demonstratora 
Used Cera 

UVeed Trucks 
Parts & Acceza, 
Tires % Tubes 
Gas, O11, Grvaso 


New Cars 

New Tricks 
Demonetrators 
Usod Cars 

Vaed Wrucks 
Parta % Access, 
Tires « Tubes 


that ended June 30, 1959, the monthly i 


JULY 


132,505.97 P 
23,395.01 P 
27,571.13 £ 
24, 760,13 P 
15,325.54 P 
Be hee 

07.72 


Wat P 
re) Coe 


hoyorpes 


8.4374 619 id 
3 113.01 2 
26,223.65 P 
25,023.71 P 
9,/03.01 p 
66,543.35 P 

976,20 


2,650.39 + 
Drees ist 


MARC ri 


“a 10,420, 10 ¥ 
254977410 Pp 
Ha ty elt t 
45,359, 69 P 
10,561.97 P 
694130. 13 
0.21 


AVCUST 
203,945.20 p 


Leg svapR 


1°9, 876, 1, 

35,15 

33, 293. 263 P 

35,911 204 P 

10,295,861 PF 

Blige Oks 87 P 
teneeg 


142,973.97 P 
17,92 ol.0 P 
‘i, 336.53 ve: 
42,056.21 P 


SUPTEMEER 
38,78 


JAN ARY 


NAY 


201,201.66 
19, 9.4.07 
5 
5 


ring the preceding 


nventories of the 


OCTOLSR 


53,116.5 
16,631.0 
stan & P 
23,820.85 P 
pot 475.90 P 
9,671.9) 
471.5 


1,26 P 


FEBRUARY 
185,990.06 P 
15, 
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7. The inventories of petitioner's stock in trade for the above 
mentioned three years, namely, those ended June 30, 1957, 1958 and 1959, 
included in the items ‘New Cars" new cars stored on the aforesaid lot on 
Wilson Boulevard in Arlington County, Virginia. 

8(a} During the year ended June 30, 1957, the approximate monthly 
average number of new cars stored on the lot on Wilson Boulevard, 
Arlington County, Virginia was in excess of 30, that is to say, approxi- 
mately 36 new cars. 

(b) The approximate average value of new cars stored on the 


aforesaid lot during the year ended June 30, 1958, was in excess of 


$65, 730.00, that is to say, approximately $78, 276.00. 


9(a) During thei year ended June 30, 1958, the approximate monthly 
average number of newicars stored on the lot on Wilson Boulevard in 
Arlington County, Virginia, was in excess of 30, that is to say, approxi- 
mately 37 new cars, 

(bo) The approximate monthly average value of new cars stored 
on the aforesaid lot during the year ended June 30, 1958, was in excess 
of $68, 400.00, that is to say, approximately $84, 360. 00. 

10(a) During the year ended June 30, 1959, the approximate monthly 
average number of new cars stored on the lot on Wilson Boulevard in 
Arlington County, Virginia, was in excess of 30, that is to say, approxi- 
mately 34 new cars. 


(bo) The approximate monthly average value of new cars stored on 


the aforesaid lot during the year ended June 30, 1959, was|in excess of 
$73,410, that is to say, approximately $83, 198. 00. 
11(a) The assessing authority of the District of Columbia assessed 
the petitioner a personal property tax for the fiscal year ended June 30, 
1958, in the amount of $6, 499.52, upon its reported monthly average 
stock in trade and other tangible personal property. The petitioner paid 
one~half of the tax in September, 1957, and one-half thereof in March, 
1958. 
(b) The assessing authority of the District assessed the peti- 
tioner an additional personal property tax for the fiscal year ended June 
30, 1958, in the amount of $155.52, plus interest of $35.77, or a total 
of $191.29, which it paid on November 27, 1959. 
12(a) The assessing authority of the District of Columbia assessed 
the petitioner a personal property tax for the fiscal year ended June 30, 
1959, in the amount of $6,933.04, upon its reported monthly average 
stock in trade and other tangible personal property. The petitioner paid 
one-half of the tax in September, 1958, and one-half thereof in March, 
1959. 
(b) The assessing authority of the District assessed the peti- 


tioner an additional personal property tax for the fiscal year ended June 


30, 1959, in the amount of $166.26, plus interest of $18.29, or a total 


of $184, 55, which the petitioner paid on November 27, 1959. 


13(a) The assessing authority of the District of Columbia assessed 


the petitioner a personal property tax for the fiscal year ended June 30, 


1960, in the amount of $6,648.66, upon its reported monthly average stock 
in trade and other tangible personal property. The petitioner paid one-half 
of the tax in September, 1959. 

(b) The assessing authority rejected the return of the petitioner 
for the year ended June 30, 1960, and increased the tax to the amount of 
$6,966.12. On November 27, 1959, they paid one-half of the increase, 
namely, $158.73, plus interest of $3.17, or a total of $161.90, and on 
the same day paid one-half of the tax as increased, that is to say, per- 
sonal property tax in the amount of $3, 483.06. 

14(a) On September 30, 1959, the petitioner sent to the addressee 
therein the letter the (sic) following: 
"Property Tax Division 
Room 2148, Municipal Center 


300 Indiana Avenue, N.W., 
Washington 1, D.C. 


Gentlemen: 


This past week we hired a new accountant and office manager. 
In the course of an audit made in connection with this change in 
personnel, we came up with the following information. 


We have! had a sizable part of our new vehicle inventory stored 
in Virginia since April, 1956. Our previous accountant has reported 
these vehicles on our D. C. Personal Property Tax returns. It is 
our understanding that these vehicles are not taxable as personal 
property in the District of Columbia because they are stored out- 
side the District of Columbia. 


The capacity of the lot in Arlington, Virginia is thirty-six (36) 
vehicles. It has been company policy to keep this lot as full as 
possible to permit more operating room on our properties in 
Georgetown, D.C. Usually when cars are removed from this lot 
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for sale in D.C., they are immediately ~eplaced by another new 
one driven over from the District. 


Accordingly, we herewith make claim for refund or abate- 
ment of taxes as per the following computations. 


TAX YEAR 1958 

Average Number of Vehicles July, August 30 x 2 months = 60 
Average Number of Vehicles September 6x1month = 6 
Average Number of Vehicles October 20 x month = 20 
Average Number of Vehicles Nov. - June 35x 8 months =280 
366 
Average Monthly Inventory of Vehicles 
366 + 12 = 30 


Number of Vehicles x Average Cost = Average.Monthly Inventory, 
Dollars 30 x $2,211.00 = $66, 330.00 


Tax Rate x Average Monthly Inventory = Amount Claimed 
2.00 x $66, 330, 00 = $1, 326. 60 


TAX YEAR 1959 


Number of Vehicles x Average Cost = Average Monthly Inventory 


30 x $2, 379.00 = $71, 370. 00 


Tax Rate x Average Monthly Inventory = Amount Claimed 
2.00 x $71, 370.00 = $1, 427. 40 


TAX YEAR 1960 


Number of Vehicles x Average Cost = Average Monthly Inventory 
30 x $2, 491.00 = $74, 730.00 


Tax Rate x Average Monthly Inventory = Amount Claimed 
2.00 x $74, 730. 00 = $1, 494. 60 


Average Monthly Inventories - New Vehicles 
All Locations 
Dollar Value Dollar Value age 
All Virginia in 
Locations* Onl Virginia 
Tax Year 1958 163, 983.00 66, 330. 00 40. 44°70 
Tax Year 1959 179, 805.00 71, 370. 00 39. 69Y%0 
Tax Year 1960 163, 409. 00 74, 730. 00 45. 73% 
* As reported on D.C. Personal Property Tax Returns 
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Should you desire any further information, we will be most 
happy to comply. 


Very truly yours, 
PARKWAY MOTOR CoO., INC. 


Walter E, Carter 
President" 


(b) On October 22, 1959, there was sent to the petitioner by the 


subscriber thereto the letter following: 


"Parkway Motor Company, Inc. 
Mr. Walter E. Carter 

3040 M Street, N. W. 
Washington 7, D.C. 


Gentlemen: 


As a result of the audit of your books with relation 
to your request for refund, the following facts developed: 


All inventories reported during the years in question 
have had a taxable situs in the District of Columbia. We 
are of the opinion that claim for refund cannot be considered, 


Certain items of personal property were omitted from 
the returns, and depreciation was adjusted to a composite 
10°/o rate. 


Corrected bills covering the additional taxes due for 
the fiscal years 1958, 1959 and 1960 will be submitted to you 
in the near future. 

Very truly yours, 


Personal Property Assessment 
Section 


Melvin S, Henderson, 
Chief Auditor" 


15(a) On November 27, 1959, there was filed with the Finance 


Officer of the District of Columbia, the document following: 


"The Assessor, D.C. 
Municipal Center 
Washington 1, D.C. 


Dear Sir: 


Under date of September 30, 1959, Parkway Motor Co., 
Inc. filed a claim for refund of Personal Property Taxes for 
the years 1958, 1959 and 1960 in the amount of $4, 248. 60. 
This claim was addressed to the Property Tax Division, 
Room 2148, Municipal Center, Washington 1, D.C. Subse- 
quent thereto, the Personal Property Tax Division made an 
audit of the returns for the years 1958, 1959 and 1960. 


On October 22, 1959, the Personal Property Assess- 
ment Section replied to our claim of September 30,| 1959 and 
stated that 'We are of the opinion that claim for refund cannot 
be considered.’ They also indicated that additional taxes 
would be assessed in regard to items either omitted from the 
returns, or in connection with items on which different valua- 
tions were to be placed. Since that time we have received 
bills for the additional assessments. 


It now comes to our attention, and it is our understand- 
ing, that we should have submitted our claim in different form 
than we did. In particular, the claim should have been addressed 
to the Assessor, D.C., and submitted under oath in accordance 
with Title 47-1016 and Title 47-2413, D. C. Code, |1951. 


We are now herewith submitting claim for refund for 
overpayment of personal property taxes for the second half 
1958, the year 1959 and the year 1960 as follows: 


During the last week in September, 1959, wejhired a 
new accountant and office manager. In the course of an audit 
made in connection with this change in personnel, we came up 
with the following information. 


We have had a sizable part of our new vehicle inventory 
stored in Virginia since April, 1956. Our previous accountant 
has reported these vehicles on our D.C, Personal Property Tax 


returns. It is our understanding that these vehicles are not 
taxable as personal property in the District of Columbia 
because they are stored outside the District of Columbia. 


The capacity of the lot in Arlington, Virginia is 
thirty-six (36) vehicles. It has been company policy to 
keep this lot as full as possible to permit more operating 
room on our properties in Georgetown, D.C. Usually when 
cars are removed from this lot for sale in D.C., they are 
immediately replaced by another new one driven over from 
the District. 


Accordingly, we herewith make claim for refund of 
Personal Property Taxes as per the following computations: 


TAX YEAR 1958 
Average Number of Vehicles July, August 30x 2 months = 60 
Average Number of Vehicles September 6x1month = 6 
Average Number of Vehicles October 20 x1 month = 20 


Average Number of Vehicles Nov. - June 35 x8 months -280 
366 


Average Monthly Inventory of Vehicles (366 + 12) 30 
Average Monthly Inventory, Dollars (30 x $2, 211. 00)$66,330. 00 
Amount of Claim for 1958, Full Year ($66,330. 00 x 29/o)$1, 326. 60 
Amount of Claim for Second Half, 1958 (50°/o x $1, 326. 00)$663. 30 
(Average Cost of $2,211.00 per vehicle is the average cost of 61 
vehicles sold during the month of June, 1957, a representative 


month. ) 


TAX YEAR 1959 
Average Monthly Inventory, Dollars (30 x $2, 379.00) $71, 370.00 


Amount of Claim for 1959 ($71, 370.00 x 2°/o) $1, 427. 40 
(Average Cost of $2,379.00 per vehicle is the average cost 


of 72 vehicles sold during the month of June, 1958, a 
representative month. ) 


TAX YEAR 1960 
Average Monthly Inventory Dollars (30 x $2, 491. 00) $74, 730. 00 


Amount of Claim for 1960 ($74, 730.00 x 29/o) 


$1, 494. 60 


(Average Cost of $2, 491.00 per vehicle is the average cost 


of 81 vehicles sold during the month of June, 1959; 
representative month. ) . 


a 


We therefore maintain that these vehicles, having been 


physically located in Virginia, were not subject to 
Personal Property Tax, and that this company is e 


D.C. 
ntitled 


to a refund of $663. 30 for 1958, $1, 427. 40 for 1959 and 


$1, 494. 60 for 1960, plus interest in accordance wi 
law for each of these years. 


PARKWAY MOTOR CO, 
/s/ Walter E. Carter 


Walter E. Carter 


th the 


» INC. 


President and General Manager 


DISTRICT OF COLUMBIA, SS: 


Walter E. Carter, being first duly sworn, on oath 


deposed and said: That he is the President and Ge 

Manager of Parkway Motor Co., Inc., a ses 
authorized to make the foregoing claim for refund 
this affadavit (sic) in its behalf; that he subscribed 


eral 


on, and 


and 
the 


foregoing claim for refund in behalf of Parkway Motor 
Co., Inc., and knows the contents thereof, and verily 
believes the statements of fact therein made to be true. 


/s/ Walter E. Carter 


Subscribed and Sworn to before me this 27th day of 
November, 1959. 


(SEAL) /s/Jeannette I. Collins 
Notary Public, D.C. 
My Commission expires: 3/31/64" 


(b) On February 1, 1960, there was transmitted to the petitioner 
the following: 


"Mr. Walter E. Carter 
President and General Manager 
Parkway Motor Co., Inc. 

3040 M Street, N. W. 
Washington 7, D. C. 


Dear Sir: 

On November 25, 1959 Parkway Motor Co., Inc., filed 
with the Finance Officer, D.C., an application, verified by 
Walter £. Carter, President and General Manager, Parkway 
Motor Co., Inc., for refund of $4, 248.60 paid by Parkway 
Motor Co., Inc. to the D.C. Treasurer on November 27, 1959. 

I have carefully considered the aforementioned application 
of Parkway Motor Co., Inc. for refund, and have concluded that 
this application should be, and it is, disallowed in its entirety. 

Very truly yours, 
/s/John C. Ahearn 
Chief 
Property Tax Division" 
16. This case was filed on April 27, 1960. 
Opinion 
This case involves personal property taxes assessed on an automobile 


dealer's stock in trade under Section 47-1212, District of Columbia Code, 


1951 Edition, Supplement vill, ™) the pertinent portion of which reads as 


follows: 


{i)The quoted portion was erroneously omitted from the Code as originally 
adopted, but has been inserted in Supplement VIII. The omitted portion 
first appeared in the Act of July 1, 1902, 32 Stat. 618 Sec. 6 par. 2, 
and later in the Act of April 28, 1904, 33 Stat. 563, Sec. 2. 


"Dealers in general merchandise of every description 
shall pay to the collector of taxes(2) of the District of 
Columbia one and one-half(3 per centum on the average 
stock in trade." 
The assessing authority of the District has always construed the 

quoted section of the taxing provision to mean that the tax should be 
assessed upon the monthly average stock in trade, and has required the 
reporting or returning of stock in trade in accordance with such interpre- 
tation. Such interpretation, in the opinion of the Court has now the force 
of law, and will be followed. 
The real dispute in this case is over the locale or situs of a portion 
of the petitioner's stock in trade consisting of new automobiles, which it 
claims was not subject to District of Columbia taxation, because, it says, 
a portion thereof was stored ona rented lot on Wilson Boulevard in 
Arlington County, Virginia. 
In its personal property returns for the fiscal years ended June 30, 
1958, 1959 and 1960, it included all of its new automobiles regardless of 
where situated in the bases for the computation of its monthly average 
stock in trade, with the exception of a few automobiles in relation to the 


year ended June 30, 1960, for which additional taxes were assessed and 


paid by the petitioner. The personal property taxes against the petitioner 


(¢}) Now the Treasurer. 


(3) Rate now fixed by Commissioners. Greatly increased. 


were assessed upon the monthly average stock in trade, as thus computed, 
and upon other tangible personal property owned by it. The taxes so 
assessed, together with interest, were paid by the petitioner. They 
amounted to $6, 690.81 for the fiscal year ended June 30, 1958, $7, 117.59 
for the fiscal year ended June 30, 1959, and $7,128.02 for the fiscal year 
ended June 30, 1960. 

The Court must first dispose of a question of jurisdiction, namely, 
whether the petitioner filed its appeal within 90 days from the date of the 
denial of the claim for refund, bearing in mind that the appeal was filed 
on April 27, 1960. 

On September 30, 1959, the petitioner sent a letter addressed to 
"Property Tax Division, Room 2148, Municipal Center, Washington 1, 
D.C.", requesting refund of personal property taxes on the ground that 
a portion of its stock in trade had been located without the District during 
the determinative years. 

On October 22, 1959, the Personal Property Assessment Section of 
the Finance Office of the District of Columbia advised the petitioner by 
letter that its "claim for refund cannot be considered". The question 
arises whether the petitioner should have appealed from such action and 
whether its failure to do so is fatal to its case. The Court does not think 
so, because the letter of September 30, 1959, was not a claim for refund 


within the meaning of Section 47-2413(a), D.C. Code, 1951 Edition, Supple- 


ment Vu. (4) The assessing authority did not regard it as a claim for 
(4) Section 4, Act of July 10, 1952, 66 Stat. 546, ch. 64. SSOSOS~S 
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refund and for that reason refused to consider it. It was not addressed 
to the Assessor or to his successor, the Finance Officer, and was not 


under oath. A paper under oath addressed to The Assessor, D.C.", 


and filed in the Finance Office of the District on November 27, 1959, was 


the first and only claim for refund as contemplated by the above section 
of the Code, that was filed by the petitioner in relation to the taxes here 
involved. Since the appeal herein was filed within 90 days from the date 
of its denial, the Court has jurisdiction to consider and decide the ques- 
tions presented, the principal one being, whether a portion of the peti- 
tioner's stock in trade had a taxable situs without the District of Columbia 
during the determinative years. 
Another question involving the filing of the claim for refund should 
be disposed of at this point. The payment of the first half of the personal 
property tax for the fiscal year ended June 30, 1958, was made in Sep- 
tember, 1957. The claim for refund was filed on November 27, 1959, 
- more than two years after payment of that half, which was too late. 
One-half only of the overpayment is refundable. 
The Court has found that during the year ended June 30, 1957, which 
was determinative in respect of taxable stock in trade for the fiscal year 
ended June 30, 1958, there was stored on the lot on Wilson Boulevard 
in Arlington County, Virginia an approximate monthly average of 36 new 
automobiles included in the petitioner's stock in trade; that during the 


determinative year ended June 30, 1958, the monthly average number so 


stored was 37; and that during the determinative year ended June 30, 1959, 
the monthly average number so stored was 34, While testimony was not 
as positive as would be desired, and was mainly estimates of the number 
of automobiles stored on the Virginia lot, the Court believes that the 
recorded supports a conclusion that the monthly average of new automobiles 
stored on the lot during the three determinative years was substantially 
in excess of 30. 

The District could legally tax that personal property having a 
physical situs within the District. I could not tax that located elsewhere. 


Frick v. Pennsylvania, 268 U.S. 473, 69 L. Ed. 1058, 45S. Ct. 603; 


Curry v. McCanless, 307 U.S. 357, 88 L. Ed. 1339, 59:8. Ct. 900. The 
property being ambulatory, it should have been apportioned. District of 
Columbia v. Smoot Sand & Gravel Corp., 87 U.S. App. D.C., 248, 184 
F. 2d 987. See also Scandinavian Airlines System v. County of Los 
Angeles, California District Court of Appeals, Second District, Division 
Two, decided July 22, 1960. 

The cases cited and relied upon by the respondent are not helpful in 
the solution of the issues in this case. They relate to circumstances quite 
different from those here under consideration. Counsel for the respondent 
apparently overlooked the fact that the tax here involved is not an ordinary 
tangible personal property tax with the usual determinative tax day, or 
similar provision, but is a tax upon the average stock in trade of the tax- 
payer situated in the| District of Columbia during the entire taxable year. 


It is not the purpose of the levying statute to tax a portion of the average 

stock in trade located outside the District. 
The petitioner's claim for refund is based upon a monthly average 

of 30 new automobiles stored on the Virginia lot during the three determina- 

tive years. Its petition filed in this case is to the same effect, and the 

refunds claimed are based accordingly. For the purposes of the case the 

Court holds that a monthly average of 30 automobiles was erroneously 

included in the inventories of its stock in trade for the three determinative 

years. The Court has found that the average value of new automobiles in 

the petitioner's stock in trade during the determinative year ended June 

30, 1057, was $2,191.00; for the determinative ypar ended June 30, 1958, 

was $2, 280.00; and for the determinative year ended June 30, 1959, was 

$2, 447.00. The overpayment of personal property tax for the three tax- 

able years involved should be computed as follows: 

Monthly 

Taxable Average Average Total Tax | Overpayment 

Year Ended No. of Cars Value Value Rate) of Tax 

June 30, 1958 30 $2, 191 $65, 730 2°/o 1/2 $ 657. 30 


June 30, 1959 30 $2,280 $68,400 2°/o| $1,368.00 


June 30, 1960 30 $2,447 $73,410 2°/o| $1,468.20 
For the reasons stated the Court holds that there was an over- 
payment of personal property tax by the petitioner for the taxable years 


and in the amounts following: 


Fiscal Year Ended June 30, 1958 $ 657.30 
Fiscal Year Ended June 30, 1959 $1, 8.00 
Fiscal Year Ended June 30, 1960 $1, 468. 20 
The Court further holds that the petitioner is entitled to the refund 
of the aforesaid overpayments, with interest thereon at the rate of 4 
per centum per annum from Novenibes 27, 1959, to date of payment of 
refund. 
Decision will be entered for petitioner. 
/s/Jo. V. Morgan 
lo. V. Morgan, 
Judge. 


* * * 


DISTRICT OF COLUMBIA TAX COURT FILED 


SEP 27 1960 
DECISION 


This proceeding |came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
on said petition, it is by the Court, this 27th day of September, 1960, 

ADJUDGED AND DETERMINED, that there was an overpayment of 
personal property tax by the petitioner for the taxable years and in the 
amounts following: 

Fiscal Year Ended June 30, 1958 $ 657.30 

Fiscal Year Ended June 30, 1959 $1,368. 00 

Fiscal Year Ended June 30, 1960 $1,468. 20 


FURTHER ADJUDGED AND DETERMINED, that the petitioner is 


entitled to the refund of the aforesaid overpayments, with interest thereon 


at the rate of 4 per centum per annum from November 27, 1959, to date 


of payment of refund. 


/s/ Jo. V. Morgan 
Jo. V. Moran 
Judge. 


* 


DISTRICT OF COLUMBIA TAX COURT FILED 
Oct 11, 1960 


MOTION TO REVISE AND SUPPLEMENT FINDINGS OF 
FACT, TO VACATE DECISION IN FAVOR OF PETITIONER 
FOR ENTRY OF DEC F. R RE ENT 


Respondent, District of Columbia, pursuant to Rule 12 of the Rules 
of Procedure before the District of Columbia Tax Court, moves the Court to 
revise and to supplement certain of the Findings of Fact heretofore entered 
in this case on September 27, 1960, so as to read as hereinafter set forth 
and, based upon such revision, to vacate the decision of this Court of Sep- 
tember 27, 1960, in favor of petitioner, and to enter a decision in favor of 
respondent. 

The grounds for this motion are as follows: 

1. The findings of fact which respondent moves the Court to either 
revise or to supplement \do not accord with, or, in the alternative, do not 
reflect the evidence adduced at the hearings of this case. 

2. The entry by this Court on September 27, 1960, of a decision 
in favor of petitioner does not accord with the law and evidence applicable 
to this proceeding, and the decision of September 27, 1960, should be 
vacated. 

3. The findings of fact, revised and supplemented in accordance 
with this motion, together with the law applicable to this proceeding, require 
the entry of a decision in favor of respondent. 


The findings of fact which respondent moves the Court to revise 


or supplement, and the revisions and supplementing thereof, are as follows: 


FINDING OF FACT. NO. 1(a) 


Add a sentence immediately after the first sentence in Finding of 
Fact 1(a) to read as follows: 


"Petitioner does not engage in business without the 
District of Columbia." 


FINDING OF FACT NO. 2(b) 
Revise and supplement Finding of Fact No. 2(b) to read and be 
numbered as follows: 


'2(b) Parkway Motor Company received new Ford 
automobiles via tractor trailer at its place of business, 
3040 M Street, N. W. Washington, D.C. and nowhere 
else. These vehicles, upon arrival, were checked by 
an employee of petitioner for serial number, equipment 
ordered from factory, color, and other details. ey 
were then given a stock number and entered upon peti- 
tioner's records in the District of Columbia. 


2(c) All new cars delivered to petitioner are |peti- 
tioner's property and are not received on a consignment 
basis [tr. 111]. 


"2(d) Petitioner was, during the determinative and 
taxable years involved, the lessor of an unimproved lot 
of ground located in the 2000 block of Wilson Boulevard 
in Arlington County, Virginia, which was acquired March, 
1956, and during the determinative and taxable years 
involved was used for the purpose of storing automobiles 
owned, and held for sale by the petitioner in the ordinary 
course of its business in the District. The reason for the 
leasing of this property was the lack of storage space in 
the building in the District of Columbia. The lot hada 
storage capacity of 50 automobiles. 


"2(e) Subsequent to receipt of new cars, an employee 
of petitioner, at sometime during the day of delivery, 
placed the vehicles in petitioner's storage facilities. During 
the tax years involved, petitioner had storage facilities in 
both the District of Columbia and the Commonwealth of 
Virginia. If the Virginia storage facilities were to be used, 
the car was taken to the Virginia lot after having the serial 
number logged into a special book kept for this specific 
purpose, so that petitioner would know at all times the num- 
ber of new vehicles stored on its Virginia lot. No record 
was kept by petitioner as to how long the individual car stayed 
on the Virginia lot prior to its final sale in and delivery to 
the purchaser in the District of Columbia. 


"2(f) Petitioner is not licensed to do business in Virginia, 
nor does it maintain any office or records in Virginia. No 
sales of automobiles are concluded by petitioner in Virginia, 
nor are any cars serviced by petitioner in Virginia. All of 
these activities take place in the District [tr. 106]. Al 
automobiles at petitioner's Virginia lot are considered by 
petitioner to be part of its District stock in trade for sale 
by petitioner in the District [tr. 107]. During certain months 
of the year, petitioner did not maintain any cars on its 
Virginia lot [tr. 113]. No cars were maintained on its 
Virginia lot in September, October, and December of 1956; 
October and December of 1957; September, October, and 
December of 1958 [tr. 113]. The absence of vehicles on 
the Virginia lot was due to the close out or windup at the 
end of a year when petitioner was exhausting its stock in 
trade in order to prepare for delivery of new models for 
the coming year. Petitioner, in order to avoid Virginia 
tax, kept no cars on its Virginia lot on the first of the 
year {tr. 114]." 


DISTRICT OF COLUMBIA TAX COURT FILED 
OCT 17, 1960 


PETITIONER'S OPPOSITION TO RESPONDENT'S 


MOTION TO REVISE, ETC. 


Petitioner, Parkway Motor Company, opposes Respondent 
District of Columbia's Motion to Revise, etc., on the following grounds: 
1. The proposed revised and supplemental findings furnish no 
basis for vacating the decision of this Court of September 27, 1960, in 
favor of petitioner, and if made would not require nor support a decision 
in favor of respondent. 
2. The sentence in proposed supplemental finding 2(f) reading: 
"All automobiles at petitioner's Virginia lot are considered by petitioner 
to be part of its District stock in trade for sale by petitioner in the Dis- 
trict (tr. 107). is an incorrect statement and does not correctly reflect 
the evidence. Parkway's Secretary William G. Carter testified that Park- 
way's inventory in Virginia was part of Parkway's stock in trade, but he 
did not testify that the Virginia inventory was part of Parkway's "District 
stock in trade for sale by petitioner in the District." See Transcript, 
p. 107. 
3. The Findings of Fact adequately cover the facts out of which 
the principal issue arises, and they are in accord with and reflect the 
record evidence. 
4. The September 27, 1960, decision is in accord with the appli- 
cable evidence and law, and should not be vacated. 
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DISTRICT OF COLUMBIA TAX COURT FILED 
OCT 17, 1960 
MEMORANDUM 

The respondent has filed MOTION TO REVISE AND SUPPLEMENT 
FINDINGS OF FACT, TO VACATE DECISION IN FAVOR OF PETITIONER, 
AND FOR ENTRY OF DECISION IN FAVOR OF RESPONDENT. 

The motion to vacate the decision entered herein on September 27, 
1960, and to enter a decision in favor of respondent will be denied. It is 
without merit. 

The motion to revise and supplement findings of fact will be granted 
to the extent only of striking out the word "owner" in Finding No. 2(b) and 
inserting in lieu thereof the word "lessor". 

The respondent seems to consider the tax here involved as a busi- 
ness privilege, or some form of a business franchise tax. It is an ad valorem 
tax upon tangible personal property, and the sole question, in the opinion of 
the Court is what portion, if any, of the petitioner's stock in trade was in the 
District of Columbia during the determinative years, and what was the portion 
located elsewhere upon which the petitioner erroneously paid the tax. 


An order will be entered in conformity with this memorandum. 


/s/Jo. V. Morgan, 
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DISTRICT OF COLUMBIA TAX COURT FILED 
OCT 17, 1960 


ORDER 

Upon consideration of the MOTION TO REVISE AND SUPPLEMENT 
FINDINGS OF FACT, TO VACATE DECISION IN FAVOR OF PETITIONER, 
AND FOR ENTRY OF DECISION IN FAVOR OF RESPONDENT, it is by the 

Court this 17th day of October, 1960 


ORDERED, That the motion to vacate decision in favor of peti- 


tioner, and for entry of decision in favor of respondent is hereby denied, 
AND IT IS FURTHER ORDERED, That the motion to revise and 

supplement findings of fact is hereby granted to the extent that the word 

"owner" in Finding of Fact No. 2(b) herein is stricken and the word "lessor" 


is inserted in lieu thereof. In all other respects the motion is denied. 


/s/Jo. V. Morgan 
JUDGE 


* 


DISTRICT OF COLUMBIA TAX COURT FILED 
NOV 15, 1960 


PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


To the Honorable Chief Judge and Circuit Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 

1. The District of Columbia petitions for review by the United 
States Court of Appeals for the District of Columbia Circuit, of a 
decision of the District of Columbia Tax Court made in the above~ 
entitled case. 

2. The decision of which review is sought reversed the action 
of the Finance Officer in disallowing claims for refund of personal 
property taxes for the fiscal year ending June 30, 1958, in the 
amount of $657.30, for the fiscal year ending June 30, 1959, in 
the amount of $1, 368.00, and for the fiscal year ended June 30, 1960, 
in the amount of $1, 468.20, and ordered refunds of each of said 
amounts with interest thereon at the rate of 4 per centum per annum 
from November 27, 1959, to the date of payment of the refund. 

3. The Decision of the Tax Court was entered on September 
27, 1960. 
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QUESTIONS PRESENTED 

The District tax laws impose a personal property tax on dealers in 
general merchandise of every description to be measured by the average 
stock in trade of the dealer, owned or held in trust or otherwise during the 
preceding year. Parkway is a dealer in general merchandise confining to 
the District of Columbia its business which consists in the sale and servicing 
of motor vehicles. It is not engaged in business in Virginia, makes no sales 
in Virginia, services no vehicles in Virginia, maintains none of its records 
in Virginia, and has no connection with Virginia other than the leasing of a 
vacant lot in that State for the temporary storage of some of its new vehicles 
prior to their sale and delivery in the District. 

Under these circumstances, therefore, the questions presented are. 
as follows: 

1. Was not the Tax Court in error, as a matter of law, in holding 
that some of Parkway’s vehicles, by reason of their temporary storage in 
Virginia, acquired a situs in that State which exempted them from District 
personal property tax. 

2. Even if the Tax Court was correct in holding that vehicles stored 


by Parkway in Virginia acquired a situs there, was not the Tax Court in 


error in failing to hold further that the return of these vehicles to the Dis- 
trict destroyed their Virginia situs, created a District situs, and made 
these vehicles subject to District tax. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,117 


DISTRICT OF COLUMBIA, 
Petitioner, 
v. 
PARKWAY MOTOR COMPANY, INC., 


Respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 
EEL LR EM ENE 


This is a proceeding to review a decision of the District of Columbia 
Tax Court, based upon its findings of fact and conclusions of law, reducing 
an assessment of personal property tax against respondent on its average 
stock in trade in the District of Columbia for the second half of the fiscal 
year 1958 and for the fiscal years 1959 and 1960, and holding that respondent 
is entitled to a refund of the overpayment of tax with interest thereon at the 
rate of 4 per centum per annum from November 27, 1959, until date of pay- 
ment of such refund (J.A. 98). The decision of the District of Columbia Tax 
Court was entered on September 27, 1960 (J.A. 92). Petition for review by 
this Court was filed on November 15, 1960 (J. A. 100). 


This Court has jurisdiction to review the decision of the District of 
Columbia Tax Court pursuant to Sections 3 and 4, Title IX of.the Act of 
August 17, 1937, 50 Stat. 673, ch. 690, as added by Section 8 of the Act of 
May 16, 1938, 52 Stat. 371, ch. 223 (Sections 47-2403 and 47-2404, D.C. 
Code, 1951, Supp. VII), and as amended by Section 4 of the Act of July 10, 
1952, 66 Stat. 543 (Section 47-2413, D.C. Code, 1951, Supp. VII). 

STATEMENT OF THE CASE 

Parkway filed with the District personal property tax returns for the 
fiscal years ended June 30, 1958, June 30, 1959 and June 30, 1960, upon 
which it reported its monthly average stock in trade of vehicles and other 
tangible personal property for District of Columbia personal property tax 
purposes. Each such return reported, as being subject to District of Co- 
lumbia personal property tax, all vehicles owned by it during the fiscal year 


covered thereby. (J..A. 79-80). Based upon the returns so filed, bills for 


personal property tax returns were sent to and paid by respondent (J.A. 79- 
80). 


On November | 27, 1959, respondent filed with the Finance Officer of 
the District a statement under oath in which, based upon the temporary storage 
of some of the vehicles in Virginia, it claimed refund of certain personal prop- 
erty taxes paid by it on its stock in trade of new automobiles. (J.A. 83-85), 
The claim was denied (J. A. 86). 

On April 27, 1960, respondent brought a proceeding in the District 
of Columbia Tax Court to recover, in part, the personal property taxes it 


had paid to the District on its Stock in trade for the tax years 
1960. 

The District of Columbia Tax Court, holding that res 
be subjected to District personal property tax on vehicles sto 
in Virginia, ordered a refund to be made to respondent of the 
erty taxes relating to the vehicles so stored. 


1958, 1959 and 


jpondent could not 
red by Parkway 


personal prop- 


On October 11, 1960, the District of Columbia filed with the Tax Court 


a 'Motion to Revise and Supplement Findings of Fact, to Vaca 
Favor of Petitioner, and for Entry of Decision in Favor of Re 
October 17, 1960, the Tax Court, in an order, accompanied b 
memorandum, denied the motion of the District to vacate the 


for entry of a decision in favor of the District, but granted in 


to revise and supplement the court's Findings of Fact to the ext 


out the word "owner" in Finding of Fact No. 2(b) and inserting 


the word "lessee", 


by the Tax Court in this case are incorrect, there are other fa 


at the trial of this case which, in the view of the District, are 
decision of the question of law involved herein. These facts, 


forth in the District's motion, 


District has, therefore, included in this "Statement of the Case" 


facts which it feels are necessary for this Court's consideratio 


as follows: 


te Decision in 


spondent". On 


y a written 


decision and 


part the motion 
ent of striking 


in lieu thereof 


Although the District does not Claim that the facts found 


cts established 
essential to a 


which were set 


are presented in the Joint Appendix. The 


all of the 


mn. They are 


Respondent is a corporation organized under the laws of the State of 


Delaware (J.A. 1). Its primary business, with which this case is concerned, 


is the sale of new trucks and automobiles manufactured by the Ford Motor 


Company. 

Respondent's business activities are confined to the District of Co- 
lumbia and are conducted from a building owned by it located at 3040 M 
Street, N.W., Washington, D.C. All vehicles purchased by respondent from 
Ford are delivered to respondent at its building in the District (J.A. 24). Upon 
such delivery, the vehicles are checked by respondent for serial numbers, 
equipment, color and other details and, thereafter, are given a stock number 
and entered upon respondent's records which it maintains at 3040 M Street, 
N.W. (J.A. 25). All vehicles delivered to respondent by Ford become the 
property of respondent (J.A. 73). 

Parkway is not licensed to do business in Virginia, does not engage in 
any business in Virginia, has no office and maintains none of its records in 
that State, and services none of its vehicles there (J. A. 49). 

During the tax years here involved, however, respondent was the 
lessee of an unimproved lot of ground located on Wilson Boulevard in Arlington 
County, Virginia. This property, which Parkway leased in March, 1956, was 
used by Parkway solely for the temporary storage of new vehicles owned by 
Parkway and held by it for sale in the District in the ordinary course of its 
business. The storage facility in Virginia was obtained for the reason that 


Parkway lacked sufficient storage space in the District to accommodate all 


of the new vehicles which it had purchased for resale. (J.A. 18, 49). 


If respondent concluded, after receipt of a new vehicle, that it should 
be temporarily stored in Virginia, the vehicle was taken to the Virginia lot 
after a notation of this fact was made upon a special book kept by respondent 
in the District. (J.A. 25-26). Although respondent's records in the District 
reflected the number of vehicles stored by it in Virginia, no records were 
maintained reflecting the period of time such vehicles remained in Virginia 
prior to their sale and delivery to the purchaser in the District. (J. A. 26). 
Thus, at the trial of this case respondent was unable, through its records, to 
establish the period of time during which vehicles were stored outside the 
District. Based upon recollection, however, respondent's secretary testified 
that it was his opinion that the vehicles in Virginia remained there for an 
average period of 35 days before their return to the District. (J. A. 58). 

Since the Virginia lot was maintained by Parkway solely for the pur- 
pose of temporary storage, and since sales and deliveries of new automobiles 
were made in the District, Parkway, after effecting a sale in the District of 
a vehicle which was temporarily stored in Virginia, returned that vehicle to 
the District for necessary servicing prior to delivery of the) vehicle to the 
purchaser in the District. (J.A. 26). Moreover, all of Parkway's vehicles, 
whether or not temporarily stored in Virginia, were considered by it to be 
included in its stock in trade which it held for sale in the District (J.A. 50). 

Respondent, during certain months of the year, had no vehicles stored 


on its Virginia lot. No vehicles were stored by respondent in Virginia in the 


months of September, October and December of 1956, in the months of 


October and December of 1957, and in the months of September, October 


and December of 1958 (J. A. 53). 1 The absence of vehicles from the Virginia 


lot during the periods mentioned resulted from the fact that Parkway, at the 
end of the year, was in the process of exhausting its stock in trade in view 
of the advent of new models (J.A. 53). Moreover, Parkway maintained no 
vehicles in Virginia on the first day of the calendar year. The reason for 


this is best described by the testimony of respondent's secretary: 


"Q. Now, you say in January was there a time when 
there were no cars in Virginia? A. We brought 
them into the District on the first of the year. 
"Q. What was the reason for that, Mr. Carter? A. In 
order to--may I say~-avoid a Virginia tax." (J. A. 53). 
STATUTES INVOLVED 


Section 4 of the Act of July 3, 1926, 44 Stat. 833, ch. 759, (Section 
47-1202, D.C. Code, 1951) provides as follows: 


"That hereafter all real estate and personal prop- 
erty in the District of Columbia subject to taxation shall 
be listed and assessed at not less than the full and true 
value thereof in lawful money." 


Section 6, paragraph 1 of the Act of July 1, 1902, 32 Stat. 617, ch. 


1352, as amended (Section 47-1203, D.C. Code, 1951, Supp. VII), provides 
in pertinent part as follows: 


"That hereafter the assessor of the District of 
Columbia, or his successor in office, shall annually 
cause to be prepared a printed blank schedule of all 
tangible personal property and all general merchandise 


1 The taxes-herein involved were, as required by statute, based upon the 
following inventories: For the fiscal year 1958, the inventory between 
July 1, 1956, and June 30, 1957; for the fiscal year 1959, the inventory 
between July 1, 1957, and June 30, 1958; for the fiscal year 1960, the 
inventory between July 1, 1958 and June 30, 1959. 


6 


or stock in trade, owned or held in trust or other- 
wise, subject to taxation under the provisions of 
this section, * * *,"' 


Section 6 of the Act of July 3, 1926, 44 Stat. 833, ch. 759, as 
amended (Section 47-1206, D. C. Code, 1951, Supp. VII); provides: 
" Returns of all personal property shall be made 
in the month of July in the fiscal year in which the 
assessment is levied and the value of such proper 
shall be made as of the first day of that month except 
that merchants shall continue to return their average 
stock in trade as provided in said Act of 1902." 
Section 6, paragraph 3 of the Act of July 1, 1902, 32 Stat. 618, ch. 
1352, as amended (Section 47-1212, D, C. Code, 1951, Supp. VI), provides 
in pertinent part: 
"Dealers in general merchandise of every de- 


scription shall pay to the collector of taxes of the 
District of Columbia one and one-half per centum 


on the average stock in trade for the preceding year. "2 
STATEMENT OF POINTS 


1. The District of Columbia Tax Court erred in failing to hold, as 
a matter of law, that, for the fiscal years 1958, 1959, and 1960, respondent's 
entire stock in trade is taxable in the District of Columbia. 
2. The District of Columbia Tax Court erred in holding that respondent 
is entitled to a refund, in part, of personal property taxes paid by respondent 


% The rate of tax on tangible personal property for the tax years here 
involved was two dollars per hundred. 


for the fiscal years |1958, 1959, and 1960 on personal property constituting 
its stock in trade. 

3. The District of Columbia Tax Court erred in denying, except in 
part, the motion of the District of Columbia to revise and supplement the 
Findings of Fact of the Tax Court. 

SUMMARY OF ARGUMENT 

Parkway's primary business, which it conducts solely in the District 
of Columbia, and with which this case is concerned, is the sale of new vehicles 
manufactured by the Ford Motor Company. Upon their purchase by Parkway, 
all such vehicles are delivered to it in the District where they are entered upon 
its records and become part of Parkway's stock in trade. Because Parkway's 
storage facilities in the District are limited, it temporarily stores some of 


these vehicles in Virginia, but all such vehicles are sold in the District, have 


their final servicing in the District and are delivered to the purchaser in the 


District. 

Parkway does not engage in any business in Virginia, is not licensed 
to do business in Virginia, makes no sales in Virginia, services no vehicles 
in Virginia, maintains no records or office in Virginia, and during certain 
months of the tax years here involved kept no vehicles in Virginia. All vehi- 
cles owned by Parkway, including those temporarily stored by it in Virginia, 
are considered by Parkway to be part of its stock in trade held by it for sale 
and delivery in the District in the ordinary course of its business, By every 


means available to it, Parkway prevented these vehicles from obtaining a 


permanent situs in Virginia. 
Notwithstanding these facts, the Tax Court erroneously held that, 
since they had acquired a "situs" in Virginia, the vehicles which Parkway 
temporarily stored in Virginia were not subject to District personal prop- 
erty tax. 
It is uniformly held that if a taxing jurisdiction is to be deprived of 
the right to tax personal property, such property must be "permanently 
removed" from that jurisdiction. The conclusion of the Tax Court in this 
case that Parkway could avoid District personal property tax on so much 
of its "stock in trade" as had been temporarily stored in Virginia was 
contrary to the plain intendment of the District's taxing statutes and con- 
trary also to the decisions of this Court, of the Supreme Court, and of 
various state courts, 
But, even under the Tax Court's theory, all of Parkway's vehicles 
were subject to District personal property tax. The vehicles in question 
were delivered to Parkway in the District, were entered into Parkway's 


records in the District, and were treated by Parkway as part of its stock 


in trade kept for sale by it in the District. Even though some of the vehi- 

cles were temporarily removed to Virginia for storage purposes nevertheless, 
upon their sale in the District they were returned to the District for servicing 
and delivery to the customer in the District. Thus, the original situs of 

these vehicles and the final situs of these vehicles was the District. E, as 
the Tax Court held, their temporary removal from the District to Virginia 


gave them a situs in Virginia during the time they remained there, then 
their return to the District destroyed that situs, created a District situs 
and made them subject to District tax. 

Clearly, therefore, the Tax Court erred in ignoring the accepted 
law upon the subject of "situs" for personal property tax purposes. Even 
under its own theory, the Tax Court erred in failing to hold that Parkway's 
vehicles had a District situs for tax purposes when Parkway returned these 
vehicles from Virginia to the District for servicing and delivery to the 
customers purchasing them. 

ARGUMENT 


Since all of respondent's new vehicles have their 
nent situs in the District, and since all 


ma 
of these vehicles, including those temporarily 


stored in Virginia, are part of Parkway's "stock 
in trade” kept for sale be it in the District, it 
was error for the Tax Court to hold that the Dis- 
trict could not tax any of the vehicles temporaril 
stored by Parkway in Virginia. 

Parkway is a dealer in the District of Columbia in general merchan- 
dise, i.e., new Ford vehicles and, as such, is required to pay a personal 
property tax on its general merchandise measured by its average stock in 
trade for the preceding year. 

The construction of the words "stock in trade" most often given is 
that which is set forth in the cases cited below. 

In Story v. Christin, (Sup. Ct. Calif., 1939), 14 Cal. 2d 592, 95 
P. 2d 925, 927, the court said: 


"On the other hand, such trees seem to have 
all the characteristics of stock in trade, which is a 
stock of merchandise as that term is ordinarily used 
among business men. This term includes the goods 
or chattels which a merchant holds for sale. ee 
Lumber Co. v. McCoy, 85 Cal. App. 468, 259 P. 965; 
Charles J. Off & Co. v. Morehead 235 Ill. 40, 85 
N.E. 264 * * *; Swift & Co. v. Tempelos, 178 N.C, 
487, 101S.E. 8; 7A.L.R. 1581; Pi 


In Woodworth & Co. v. City of Concord (Sup. Ct., N.H. 1915), 78 
N.H. 54, 96 A. 296, 297, the court construed "stock in trade" as follows: 


'™* * *'Stock in trade,’ giving the term its practical 
and ordinary meaning, is merchandise or goods kept for 
sale or traffic; and this is substantially the definition 
usually given to the phrase. Webster, New Int. Dict. 
1048; 9 Cent. Dict. 5956; 36 Cyc. 1300. 


‘The word "merchandise" and phrase 
"stock in trade" are well understood to 
mean goods for sale -- a stock of goods 
offered for sale -- and this meaning accords 
precisely with their derivation.'’ Woodman 
v. Print Works, 6 R.L 470, 472; Wicker v. 
Comstock, 52 Wis. 315, 317, 9 N.W. 25.'" 


The taxable situs of personal property is a question of fact to be 


resolved upon consideration of all of the circumstances bearing upon the 
matter. The permanency of the location of such property and the use for 
which it is held are of paramount importance. In determining the taxable 
Situs of property, the courts have held that it is not necessarily determined 
solely on the basis of the place where property is physically located. The 
Supreme Court of New Jersey in George M. Brewster & Son,| Inc: v. 


Borough of Bogota et al., 20 N. J. Super 487, 90 A. 2d 58, 61 said: 


"Before tangible personal property may be taxed 
in a taxing district other than that of the owner's domicile, 
it must have acquired a more or less permanent location 
in that district, and not merely a transient or temporary 
one. The taxing district of origin remains the permanent 
Situs for tax purposes notwithstanding occasional excursions 
of such property to foreign parts. * * * Commonwealth v. 
American an Co., 122 Pa. 386, 15 A. 443, IL.R.A. 
237 (Sup.. Ct. 1888). Brock & Co. v. Board of Supervisors 
of Los Angeles County, 8 Cal. 2d 286, 65 P. 2d 791, 110 
A.L.R. 700 (Sup. Ct. 1937). 

* * * 

"The question of tax situs of tangible personal prop~ 
erty is often more a question of fact thar one of law. * * *." 
(Emphasis supplied. ) 


See also Ray v. Board of Commissioners of Doniphan County et al., 173 
Kansas 159, 252 P. 2d 899, 902. 

In Northwestern Airlines v. Minnesota, 322 U.S. 292, 294, 64S. 
Ct. 950, 88 L. Ed. 1283. Petitioner was a Minnesota corporation whose 
airplanes were continuously engaged in flying from state to state, except 
when being overhauled or repaired for unidentified periods of time. 
Minnesota assessed a personal property tax on the entire fleet of airplanes. 
In upholding this tax and affirming the decision of the Supreme Court of 
Minnesota, the Supreme Court of the United States said: 

"The tax here assessed by Minnesota is a tax assessed 

upon ‘all personal property of persons residing therein, in- 

cluding the property of corporations * * *.' Minn, Stat. 1941, 

Sec. 272.01. It is not a charge laid for engaging in interstate 

commerce or upon airplanes specifically; it is not aimed by in-~ 

direction against interstate commerce or measured by such 

commerce. Nor is the tax assessed against planes which were 


‘continuously without the State during the whole tax year,' 
N.Y. Central & H. R.R. Co. v. Miller, 202 U.S. 584, 594, 


and had thereby acquired 'a permanent location 
elsewhere, ' Southern Pacific Co. v. Kentucky, 
222 U.S. 63, 68; and see Cream of Wheat Co. 
v. Grand Forks, 253 U.S. 325, 328-330." 


Andytootnote number 2 to its decision in the Northwestern case, the 


Supreme Court said (page 296): 


"In the Johnson Oil Co. case, supra, this Court 
reaffirmed not less than three times that the State of 
domicle has jurisdiction to tax the personal property 
of its corporations unless such property has acquired 
an ‘actual situs' in another State. And by ‘actual situs’ 
it meant, as its references to Union Transit Co. v. 
Kentucky, supra, and the Miller case indicate, what 
those cases required for ‘actual situs' before the con- 
stitutional power of the domiciliary State to tax could 
be curtailed, namely continuous presence in another 
State which thereby supplants the home State and acquires 
the taxing power over personalty that has become a per- 
manent part of the foreign state. Surely the situs which 
personal property may acquire for tax purposes in|a 
State other than that of the owner's domicile cannot be 
made to depend on some undefined concept of 'per- 
manence' short of a tax year, leaving the adequate |size 
of the fraction of the tax year for judicial determination 
in each year. Such a doctrine would play havoc with the 
tax laws of the forty-eight States." 


In the present case, Parkway contends that since part of its stock 
in trade in vehicles is at times stored outside the physical|limits of the 
District of Columbia, its personal property tax should be reduced in direct 
proportion to the number of vehicles so stored. The Supreme Court of the 
United States in the Northwestern Airlines case, supra, ruled upon such a 


contention, saying at pages 298 and 299 of its opinion: 


'%* * * It is true that it has been decided that prop- 
erty, even of a domestic corporation, cannot be taxed 
if it is permanently out of the State. . . But it has not 
been decided, and it could not be decided, that a State 
may not tax its own corporations for all their property 
within the State during the tax years, even if every item 
of that property should be taken successively into another 
State for a day, a week, or six months, and then brought 
back. Using the language of domicil, which now so fre- 
quently is applied to inanimate things, the State of origin 
remains the permanent situs of the property, notwithstand- 
ing its occasional excursions to foreign parts. * * * Surely, 
the power of the State of origin to 'tax its own corporations 
for all their property within the State during the tax year’ 
cannot constitutionally be affected whether the property 
takes fixed trips or indeterminate trips so long as the 
property is not 'continuously without the State during the 
whole tax year,' * * *,"" (Emphasis supplied. ) 


See also: New York ex rel New York C&NR.R. Co. v. Miller, 202 U.S. 


584, 26S. Ct. 714, 50 L. Ed. 1155. 

There is no doubt that Parkway's "commercial domicile" is in the 
District of Columbia. Although a Delaware corporation, Parkway confines 
its business to the District of Columbia. 

By its own evidence, Parkway proved conclusively that it was not 
engaged in business in Virginia, was not licensed to do business in Virginia, 
made no sales in Virginia, serviced none of its vehicles in Virginia, main- 
tained none of its records in Virginia and leases property in Virginia for the 
sole purpose of temporarily storing vehicles when its District facilities have 
been fully utilized. 

It also established conclusively that all of the vehicles bought by it 


from Ford are received in the District, are checked in the District and, 


even if temporarily stored in Virginia, are considered as 


part of its stock 


in trade held by it for sale in the District. All vehicles|in Virginia, upon 


their sale in the District, are returned to the District for 


delivery to the customer. Specifically, in order to avoid 


Servicing and 


Virginia tax, 


respondent keeps no automobiles in Virginia on the first day of the cal- 


endar year. 


The decisions of the courts to which reference is made herein are 


uniformly to the effect that "permanence" of location of personal property 


out of the taxing jurisdiction is essential to deprive that jurisdiction of the 


right to tax such property. 


Thus, in the absence of a showing by Parkway that the vehicles stored 


on its lot in Virginia had been removed from the District 


permanently, rather 


than temporarily, Parkway was subject to District personal property tax on 


those vehicles. 


Parkway contends that the mere temporary storage of these vehicles 


out of the District deprived the District of jurisdiction to 
of Virginia apparently did not tax them because Parkway 


tax. Since the State 


carefully refrained 


from storing vehicles in Virginia on the first day of the year, the result, 


according to Parkway, is that it pays on them no personal property tax at 


all, Putting it another way, the vehicles have no situs anywhere for tax 


purposes. Cf. Shotwell v, Moore, 129 U.S. 590, 832 L. Ed. 827, 9S. Ct. 


$62, 


The District of Columbia Tax Court in its opinion said: 
"The District could legally tax that personal 

property having a physical situs within the District. 

It could not tax that located elsewhere. * * * The 

property being ambulatory, it should have been 

apportioned. " (J. A. 90). 

When the vehicles in question were delivered to Parkway in the 
District of Columbia and were entered into Parkway's inventory of its 
stock in trade, their situs in the District had been established. The Tax 
Court apparently concludes that upon their temporary removal to Virginia 
the vehicles acquired a situs in Virginia. Upon their removal from Virginia 
back to the District of Columbia for servicing and delivery to the customer, 
it necessarily follows, even under the Tax Court's approach, that they 
again acquired a situs in the District, since Parkway never intended that 
the vehicles should ever again be returned to Virginia. Thus, their beginning 
and final resting place was the District of Columbia. 

The Tax Court, as noted, states that the vehicles were ambulatory 
and thus, the property "should have been apportioned." In Support of this 


statement, the court relies on District of Columbia v. Smoot Sand and 


Gravel Corporation, 87 U.S. App. D.C. 248, 184 F. 2d 987, The Smoot 


case involved barges used continuously for the transportation of sand and 
gravel between the District and the states of Maryland and Virginia. This 
court, relying upon Northwest Airlines v. Minnesota, supra, and other 
cases, held that the vessels had a taxable situs in the District of Columbia 


for the reason that they were continuously used here. But the property 
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belonging to Parkway is not of the same nature as the property which 

belonged to Smoot. As this Court said, the property of Smoot subjected 

to tax by the District was so subjected because it was used and habitually 
employed in the District in a constant and continuing pattern of business 
operations. Presence of the vessels in the District was neither incidental, 
sporatic, nor spasmodic. In other words, the vessels were not "temporarily" 
in the District as contrasted with Parkway's vehicles which are “temporarily” 
in Virginia, and never acquired a situs in that State. 


Even more applicable is Queen City Brewing Company v. District of 
Columbia, 77 U.S. App. D.C. 213, 134 F. 2d 44, cert. denied 319 U.S. 767, 


where this Court refused to permit the District to assess personal property 
taxes on containers owned by the Brewing Company and temporarily in the 
District of Columbia. As this Court stated in that case: 
'™* * * the vital question is whether tangible personal 
property temporarily in the District, belonging to a non- 
resident not engaged in business in the District, ig intended 
to be and is taxed * * *,"" 
The decision referred to the fact that the Brewing Company did no business 
in the District, that it made its sales of beer in Maryland, that it had its 
plant in Maryland and that it maintained no agency in the District. The 
decision concluded that the personal property which the District statute 
subjects to personal property tax is that property “having a definite and 
permanent situs in the District and not that temporarily brought here by 
non-residents." This Court further described the property of the Brewing 


Company as "migratory". The facts of the Queen City Brewing Company 
case, as they relate to Parkway's activity in Virginia, are practically 
identical to this one. Parkway's property in Virginia is migratory; the 
company does nof business there, it has no offices there, it makes no 
sales there. The vehicles which it stores in Virginia are comparable to 
the containers of the Brewing Company in the District. This Court did 
not, in Queen City, suggest, as dges the Tax Court, that the Brewing 
Company's containers were ambulatory and, thus, subject to apportion- 
ment. 

The situation in this case is the same as that which confronted the 
Supreme Court of (California in Brock & Co. v. Board of Supervisors of 
Los Angeles County, 8 Cal. 2d 286, 65 P. 2d 791. Therein the taxpayer 
was engaged in the business of selling jewels and jewelry in the County of 


Los ‘Angeles and, pursuant to California law, was assessed personal prop- 


erty tax upon the value of its stock, a portion of which had been located on 
the tax day in Honolulu, Territory of Hawaii. Since Hawaii did not subject 
personal property|to tax except by way of a sales transfer tax, a fact known 
to the taxpayer, he had removed the stock from Los Angeles for the dual 
purpose of exhibiting the stock and reducing his personal property taxes in 
Los-Angeles County. The property had been returned to Los Angeles sub-~ 
sequent to the taxiday. The Supreme Court of California, rejecting the 
contention of the taxpayer that its property could not be subjected to 


California tax because it was without the state on the tax day, said: 


‘™* * * We entertain no doubt that under the 
decisions this [removal to Hawaii] amounted to no 
more than a temporary absence from home which 
was ineffective to defeat the imposition of tax at 
the = of the permanent situs. * * *," (65 P 2d, 
795. 


CONCLUSION 


Parkway's stock in trade, having its situs in the District for per- 
Sonal property tax purposes, was subject to tax in its entirety notwithstand- 
ing the temporary removal of part of that stock to Virginia for storage 
purposes. The decision of the Tax Court to the contrary was clearly 


erroneous and should be reversed. 
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(i) 


QUESTIONS PRESENTED 


The District of Columbia tax laws impose a personal property 


tax on "All personal property in the District of Columbia |subject to 
taxation." Parkway, having very limited storage space in the District 
for new motor vehicles, commencing in March, 1956, stored much more 
than half of its new vehicle inventory in Virginia, where, on average, 
each vehicle remained about seventeen times as long as in the District 
as Parkway's property. 


The Tax Court Decision was rendered September 27, 1960. The 
District's Petition for Review was filed November 15, 1960. 


In the opinion of Respondent Parkway, the questions presented 


1. Does this Court of Appeals have jurisdiction to review the 
decision, the petition having been filed more than thirty days after the 
decision was rendered? 


2. Is the District's personal property tax law, which by its express 
terms is applicable only to personal property "in the District of Colum- 
bia" (as held by the Tax Court), to be "interpreted" to tax a changing 
"stock in trade" stored for years in Virginia (as contended by the 
District) ? 


3. Is tangible personal property of Parkway which is in its 
inventory but only receives District police protection approximately 
one-seventeenth of the period of Parkway's ownership, being in Virginia 
and under its police protection the remainder of the period, to be taxed 
as though it were in the District all of such period? 


4. Is Parkway's "average stock in trade" for purposes of District 
taxation to be measured by its average stock in trade wherever located, 
within and without the District? 


(ii) 


5. Can Parkway, a Delaware corporation, doing business in, but 


not domiciled in the District, be taxed on the basis that its tangible 
personal property not taxed elsewhere may be taxed in the District, 
regardless of its actual physical situs. 


6. Can the doctrine that intangibles may be taxed at the owner's 
domicile or "commercial domicile" be extended and applied to tangible 
personal property wherever located, which is the effect of the District's 


position? 


7. Does the non-exercise of Virginia's power to tax confer any 
power upon the District to tax Parkway's tangible personal property 


stored in Virginia? 


8. Can the rule that a casual temporary absence or removal of 
tangible personal property from its "permanent situs" does not affect 
its taxibility at such "permanent situs” be held to apply to Parkway's 
fixed course of years of storing more than half of its new vehicle "stock 
in trade” in Virginia, where the individual items remain approximately 
seventeen times as long as they are in the District as Parkway's 
property ? 


9. Would not the statutory construction sought by the District 
result in unconstitutional taking of property without due process of law? 


QUESTIONS PRESENTED cae ev essa es 
COUNTER-JURISDICTIONAL STATEMENT 
COUNTERSTATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
SUMMARY OF ARGUMENT 


ARGUMENT: 
I. Jurisdiction to Review is Lacking 7 


U. The Tax Court Decision is correct (1) in holding that the 
District could not lawfully retain taxes paid erroneously 
on tangible personal property stored in Virginia, on the 
basis that such property was not properly part of Parkway's 
monthly average stock in trade in the District for District 
personal property tax purposes, and (2) in adjudging thal 
Parkway had overpaid its personal property taxes and is 
entitled to refunds with interest . 3 F F - i 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,117 


DISTRICT OF COLUMBIA, 


PARKWAY MOTOR COMPANY, INC., 
Respondent. 


PETITION FOR REVIEW OF A DECISION OF THE DISTRICT OF COLUMBIA 
TAX COURT AWARDING RESPONDENT A TAX REFUND 


BRIEF FOR RESPONDENT 


COUNTER-JURISDICTIONAL STATEMENT 


This Court is without jurisdiction to review the decision of the Tax 
Court entered below for Parkway. As the District states, the decision 
was rendered September 27, 1960 (Br. 1, J.A. 92), and the petition for 
review was filed on November 15, 1960 (Br. 1, J.A. 100). "The decision 
of the Board may be reviewed by the court. . . if a petition for such 
review is filed by either the District or the taxpayer within thirty days 
after the decision is rendered." Sec. 47-2404, D.C. Code, 1951, Supp. 
VIII for 1960. The statutory thirty days expired with October 27, 1960; 


consequently the petition for review was filed too late by nineteen (19) days. 
No statute provided any additional time. No rule even undertook to pro- 


vide any additional time. 


COUNTERSTATEMENT OF THE CASE 


As of the ist day of July, 1957, Parkway became liable and 
responsible for District personal property tax upon its average monthly 


inventory of tangible stock in trade "in the District of Columbia" during 
the year beginning with July 1, 1956, and ending with June 30, 1957, and 
thereon made its 11958 return (J.A. 61-64). As of July 1, 1958, Parkway 
became liable for' such tax on its average monthly inventory of its stock 
in trade "in the District of Columbia" during the year July 1, 1957 - 
June 30, 1958, and thereon made its 1959 return (J.A. 65-68). As of 
July 1, 1959, Parkway became liable for such tax on its average monthly 
inventory of its stock in trade "in the District of Columbia" during the 
year July 1, 1959 - June 30, 1960, and thereon made its 1960 return 
(J.A. 69-72). Said returns included other tangible personal property. 
Parkway paid tangible personal property taxes, exclusive of penalties, 
as follows: for 1958 $6,499.52; for 1959 $6,933.04, and for 1960 $6,966.12 
(J.A. 1, 2, 5, 7, 14). 


Parkway erroneously included in its average monthly inventories 
in said returns not only its stock in trade physically in the District of 
Columbia, but also the greater bulk of its new vehicle stock in trade that 
physically was inthe State of Virginia, which it maintained in storage 
on a lot that Parkway rented commencing with March, 1956 (J.A. 18, 74). 
This new vehicle "stock in trade" had a "permanent situs" in Virginia. 


Parkway paid $3,172.00 for the second half of the 1958, due in 
March, 1958, in March, 1958 (J.A. 5, 15). On November 27, 1959, Park- 
way paid two amounts of $77.76 on the 1958 tax, a total of $155.52 (J.A. 5). 
$3,383.39 was due and paid in September, 1958, for the first half of the 
1959 tax (J.A. 6). $3,383.39 was due and paid in March, 1959, for the 
second half of the 1959 tax (J.A. 6). On November 27, 1959, Parkway 
paid two amounts of $83.13 on the 1959 tax, a total of $166.26 (J.A. 6). 
Parkway paid $3,324.31 in September, 1959, for the first half of the 1960 
tax (J.A. 7). On'November 27, 1959, Parkway paid $158.73 additional on 
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the first half of the 1960 tax (J.A. 7). On November 27, 1959, Parkway 
paid $3,483.06 on the second half of the 1960 tax due in March, 1960 
(J.A. 7). 


On November 27, 1959, Parkway made claim to The Assessor of 
the District of Columbia for refund of 


(1) $663.30 from the $3,383.39 it paid in March, 1958, 
for the second half of the 1958 tax, and from its ad- 
ditional payments totalling $155.52 on the 1958 tax 
made November 27, 1959. 


$1,427.40 from the $6,933.04 it paid for the 1959 
tax, one-half in September, 1958, and one-half in 
March, 1959, and from its additional payments 
totalling $166.26 on the 1959 tax made November 
27, 1959. 


$1,494.60 from the total of $6,966.12 it paid for t 
1960 tax, $3,324.33 in September, 1959, $158.73 ad- 
ditional on the first half on November 27, 1959, and 
$3,483.06 for the second half due in March, 1960,/ on 
November 27, 1959. (J.A. 10-12) 


On April 27, 1960, Parkway petitioned the District of (Columbia 
Tax Court for refunds of the aforesaid $663.30, $1,427.40 and $1,494.60 


(J.A. 1-13, 101). These claims were conservative, rather than inflated. 


On September 27, 1960, the District Tax Court entered and filed 

its Findings of Fact and Opinion, and "rendered" its Decision (J.A. 73- 
93). Parkway was adjudged entitled to refund of overpayments, with 
interest at 4 per centum per annum from November 27, 1959, to date of 
payment, as follows: $657.30 for 1958 (instead of $663.30 claimed), 
$1,368.00 for 1959 (instead of $1,427.40 claimed), and $1,468.20 for 
1960 (instead of $1,494.60 claimed) (J.A. 92). Parkway had revised its 
figures and claims downward (Compare J .A. 4 with 72b). 


The District (Br. 3) conceded the correctness of the facts found 
by the Tax Court (J.A. 73-93). 


Parkway invites particular attention to the following findings of 
fact: 
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2(a) Parkway had space for ten to twenty new "'stock in trade" 
motor vehicles in its 3040 M Street, N.W., building (J.A. 24, 73). 


(b) Parkway commencing in March, 1956, acquired and used 
a lot in Arlington County, Virginia for storage of new motor vehicles, of 
storage capacity of fifty (50) automobiles, held for sale (J.A. 74, 78). 


3(a) During year ending June 30, 1957 (base for 1958 tax), 
Parkway's stock in trade contained a monthly average of 75.4 new auto- 
mobiles, (b) of the average cost of $2,191.00 each (J.A. 74). 


4(a) During year ending June 30, 1958 (base for 1959 tax), 
Parkway's stock in trade contained a monthly average of 84.7 new auto- 
mobiles, (b) of the average cost of $2,280.00 each (J.A. 74). 


5(a) During year ending June 30, 1959 (base for 1960 tax), 
Parkway’s stock in trade contained a monthly average of 72.40 new auto- 
mobiles, (b) of the average cost of $2,447.00 each (J.A. 74). 


7. Parkway's stock in trade for said years ending June 30, 
1957, 1958, and 1959 included new automobiles stored on the Virginia 
lot (J.A. 78). 


8(a) During year ending June 30, 1957 (base of the 1958 tax), 
the Virginia lot stored monthly more than 30 new autos, approximately 36, 
(b) of the average value in excess of $65,730.00, approximately $78,276.00 
(J.A. 78). 


9(a) During year ending June 30, 1958 (base of 1959 tax), the 
Virginia lot stored monthly more than 30 new autos, approximately 37, 
(b) of the average value in excess of $68,400.00, approximately $84,360.00 
(J.A. 78). 


10(a) During year ending June 30, 1959 (base of 1960 tax), the 
Virginia lot stored monthly more than 30 new autos, approximately 34, 


(b) of the average value in excess of $73,410, approximately $83, 198.00 
(J.A. 78). 
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Parkway's new vehicles stored in Virginia were there an average 


of thirty-five (35) days (J.A. 58), were in the District up to three hours 
when received (J.A. 58), and up to one, and sometimes two days, when 
serviced and delivered upon sale (J.A. 57-58). They were in Virginia 
about seventeen times more time than in the District as Parkway's 
property. (See also J.A. 17, 18, 22, 24, 25 and 26). 


It should be noted that Parkway claimed only an average of thirty 
vehicles per day stored on the Virginia lot (J.A. 3), while the proof 
showed and the Court found considerably more were stored there than 
claimed (J.A. 19, 21, 29-31, 72e, 78). It should be noted further that 
the District rests its defense on its view of the application of law to 
the facts, not upon any basic or fundamental dispute as to facts. 


Parkway's storage in Virginia of the greater bulk of its new 
vehicle inventory or stock in trade was a fixed course of conduct or 
policy, for the purpose of securing available storage space at reasonable 
rental (J.A. 39, 49). The matter of District taxes played no part in the 
selection and use of the Virginia lot (J.A. 39). The course of conduct 
here was not an occasional absence from the District of a|single vehicle, 
or a few vehicles. The stock in trade stored in Virginia, although 
changed by additions and withdrawals, had a "permanent situs" there. 


STATUTES AND RULES INVOLVED 


The Statutes Involved are in the D. C. Code, 1951, and Supp. 


Vl Thereto for 1960. (Italics supplied.) 


Section 47-1201 reads and provides: 


"The three members of the permanent Board of 
Assistant Assessors designated by the assessor, to 
assess personal property, shall, under the direction 
and supervision of the said assessor, assess personal 
property in the District of Columbia as follows. 
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Section 47-1202 reads and provides: 


"All personal property in the District of Columbia 
subject to taxation shall be listed and assessed at not less 
than the full and true value thereof in lawful money. 


Section 47-1203, in pertinent part, reads and provides: 


"The assessor of the District of Columbia, or his 
successor in office, shall annually cause to be prepared 
a printed blank schedule of all tangible personal property 
and all general merchandise or stock in trade, owned or 
held in trust or otherwise, subject to taxation under the 


provisions of sections 47-1201 to 47-1214, . . .' 


Section 47-1206 reads and provides: 


"Returns of all personal property shall be made in 
the month of July in the fiscal year in which the assess- 
ment is levied and the value of such property shall be 
made as of the first day of that month except that mer- 
chants shall continue to return their average stock in 
trade as provided in section 47-1212. 


Section 47-1212, in pertinent part, reads and provides: 


"Dealers in general merchandise of every descrip- 
tion shall pay to the collector of taxes of the District of 
Columbia one and one-half per centum on the average 
stock in trade for the preceding year." 


(Note: The rate of tax on tangible personal property 
for the tax years here involved was $2.00 per 
hundred; the rate was fixed by the Commis- 
sioners as authorized by Sec. 47-501.) 


Section 47-2404, in pertinent part, reads and provides: 


"(a) The decision of the Board may be reviewed 
by the court as hereinafter provided if a petition for such 
review is filed by either the District or the taxpayer within 
thirty days after the decision is rendered. ... The court 
is authorized to adopt rules for the filing of the record on 
review, the preparation of the record for review, and the 
conduct of the proceedings upon such review. 


"(c)' The decision of the board shall become final 
(1) upon the expiration of the time allowed for filing a 
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petition for review, if no such petition be duly filed |within 
such time;. . ." 


(Note: The Court is not vested with power to regulate 
the date of rendition of the decision.) 


Section 47-2413, in pertinent part, provides and reads: 


"(a) Where there has been an overpayment of any 
tax, the amount of such overpayment shall be refunded 
to the taxpayer. No such refund shall be allowed after 
two years from the date the tax is paid unless before 


the expiration of such period a claim therefor is filed by 
the taxpayer. ..." 


RULES: 


Rule 36 of this Court, in pertinent part, provides and reads as follows: 


"(a) Review, How Taken — Petition for Review. 


"(1) A review of a decision. . . of the District of 
Columbia Tax Court shall be taken by filing a petition 
for review with the clerk of the tax court within the time 
prescribed by statute. 


(4) Notification of the filing of the petition shall be 
given by the clerk of the tax tribunal in a manner similar 
to that prescribed in Rule 73 (b) of the Federal Rules of 


Civil Procedure for notification of the filing of the notice 
on appeal." 


(Note: It should be observed that neither the rules of this 
Court or the rules of the D. C. Tax Court contain 
or have any saving provision such as Federal Civil 
Rule 73 (a) that "The running of the time for appeal 
is terminated by a timely motion made pursuant to 
any of the rules. . . enumerated, and the full time 
for appeal fixed in this subdivision commences to 
run and is to be computed from the entry of .|. 


orders made upon a timely motion under. . , rules: 
: at): 


SUMMARY OF ARGUMENT 


This Court! does not have jurisdiction to review the Tax Court's 
decision, the District not having filed its petition for review within the 
statutory time. 


The Tax Court's Decision holding that Parkway is entitled to 
refund of its overpayments of District personal property taxes made 
erroneously on its tangible property stored in Virginia is correct. The 
District's power ‘to tax tangible personal property is limited to such 
property as is in the District, particularly so in the case of Parkway, 

a foreign corporation, doing business in the District. Parkway, main- 
taining a stock of new merchandise, some within but mostly and perma- 
nently without the District, is liable only for payment of District personal 
property tax on its average monthly inventory of such new vehicles in 

the District, and'‘is not liable for such tax on its average monthly inven- 
tory or stock in trade in new vehicles that had a "permanent situs" 
outside the District in Virginia. A foreign corporation erroneously 
paying such tax on such inventory of stock in trade outside the District 

is entitled to refund of such tax. 


As to Parkway's inventory of stock in trade of new vehicles stored 
permanently in Virginia, subject to additions and withdrawals, only the 
State of Virginia and its subdivisions have power to lay a personal 
property tax in Arlington County, Virginia. The only police protection 
of such Virginia inventory came from the State of Virginia and Arlington 


County. The District provided no police protection for the Virginia 


inventory. 


It is perfectly legal and permissible to avoid taxes. The law is 
violated only when taxes are evaded. 


ARGUMENT 
I 
JURISDICTION TO REVIEW IS LACKING. 


This Court's lack of jurisdiction results from the District's failure 
to file its petition for review within thirty days after the Tax Court's 


Decision was rendered. 


The statute providing jurisdiction of this Court to review Tax 
Court decisions conditions or limits such reviews to cases|where 
petitions for review are "filed by either the District or the |taxpayer 
within thirty days after the decision is rendered." It also provides 
that ''The decision of the board shall become final . . . upon expiration 
of the time allowed for filing a petition for review, if no such petition 
be duly filed within such time; . . .'" Section 47-2404, D. C. Code, 
1951. 


Inasmuch as the Petition for Review was filed November 15, 1960 
(J.A. 100), and the Tax Court's Decision was "rendered" and filed Sep- 
tember 27, 1960 (J.A. 92), the petition was filed nineteen days beyond 
the thirty day limitation. Consequently, it was filed too late to confer 
jurisdiction upon this Court. 


Inasmuch as Rule 36 of this Court requires that ''A review of a 
decision of the Tax Court . . . shall be taken by filing a petition for 
review with the clerk of the tax court within the time prescribed by 
statute", and no statute provides, and no rule of this Court of the Tax 
Court undertakes to provide, that the District's Motion to Revise, etc., 
changed the date of rendition of the decision or fixed a different date 
than September 27, 1960, the date of rendering the Tax Court's Decision, 


for the beginning of the running of the limitation of thirty days for filing 


the petition for review, the Petition for Review was filed out of time, 
and this Court lacks jurisdiction to consider the petition. 
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The situation would be entirely different if the rules of court 
provided that the filing of specified motions would operate to recall 
the Tax Court's Decision, or if the Tax Court, upon the filing of the 


District's Motion to Revise, etc., had entered an order recalling the 


Decision, and thereafter rendered a new decision. 


Respondent makes part hereof by this reference its Motion to 
Dismiss Petition|for Review for Lack of Jurisdiction and its Reply to 
the District's opposition thereto, both heretofore filed herein. 


Respondent respectfully submits that a holding that this Court 
has jurisdiction unlawfully nullifies the Congressional statute codified 
as Section 47-2404 without any prior basis in law by statute or rule of 
Court, and constitutes unlawful judicial legislation. Such a holding also 
would be contrary to and ignore and nullify this Court's Rule 36. 


Respondent’ respectfully submits that the petition for review should 
be dismissed for lack of jurisdiction. 


0 


THE TAX COURT DECISION IS CORRECT (1) IN HOLDING THAT THE 
DISTRICT COULD NOT LAWFULLY RETAIN TAXES PAID ERRONEOUSLY 
ON TANGIBLE PERSONAL PROPERTY STORED IN VIRGINIA, ON THE 
BASIS THAT SUCH PROPERTY WAS NOT PROPERLY PART OF PARKWAY 'S 
MONTHLY AVERAGE STOCK IN TRADE IN THE DISTRICT OF COLUM- 
BIA FOR DISTRICT PERSONAL PROPERTY TAX PURPOSES, AND (2) IN 
ADJUDGING THAT PARKWAY HAD OVERPAIDITS PERSONAL PROPERTY 
TAXES AND IS ENTITLED TO REFUNDS WITH INTEREST. 


The basic issues or questions are: 


(1) Whether Parkway's inventory or stock in trade in new cars 
and small trucks; hereinafter designated new vehicles, actually stored in 
Virginia and claimed to average thirty per day was subject to District 
personal property tax, and, if not, 


(2) Whether Parkway proved its claims that it stored in 
Virginia an average of thirty new vehicles per day and their value, and 
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(3) Whether Parkway is entitled to refund of part 


of its personal property taxes actually paid. 


The Tax Court found that Parkway proved its claims that it stored 
in Virginia an average of thirty (and more) new vehicles per day and 
their value (J.A. 78-79), and the District conceded correctness (B, 3). 
The Tax Court could not arbitrarily discount and discredit |Parkway's 
undisputed evidence as to the capacity of and number of its| new vehicles 
stored on the Virginia lot; to do so would be an abuse of discretion. 
Stone v. Stone, 78 U.S. App. D.C. 5, 8, 136 F.2d 761. 


The Tax Court held that Parkway's new vehicles stored in Virginia 
were not subject to District personal property tax, and that Parkway was 
entitled to refund of the part of its personal property taxes) actually paid 
on such Virginia stored new vehicles. The District contends these latter 
two holdings are erroneous, and that Parkway's "stock in trade" for 
District tax purposes included Parkway's new vehicles in both the 
District and Virginia. 


Parkway, while conceding that the District is entitled to personal 
property tax on its "average stock in trade” in the District, vigorously 
contends that it overpaid its proper tax by erroneously including in its 
"average stock in trade" in the District in its returns to the District its 
new vehicles stored in Virginia, and erroneously and mistakenly paid 
District personal property taxes on its new vehicles stored in Virginia. 
Since March, 1956, Parkway has permanently maintained storage of the 
bulk of its new car inventory or stock in trade in Virginia, |and submits 
that such stock in trade should be held to have "permanent |situs" in 
Virginia, even though there are additions to and withdrawals from such 
stock in trade. Under Section 47-2413 any overpayment of|jany tax 
shall be refunded to Parkway. 


Sections 47-1201, 47-1202, 47-1203 and 47-1212, D. C. Code, 1951, 
only and plainly provide for assessment of tangible personal property 
"in the District of Columbia" and that only property "in the District of 
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Columbia" shall 'be listed and assessed at full value. Consequently, 
the forms of schedules of all stock in trade subject to taxation (Sec. 
47-1203) and returns of the average stock in trade as provided in the 
Act (Sec. 47-1206), and the responsibility of "dealers in general mer- 
chandise” to pay tax on "the average stock in trade for the preceding 
year" (Sec. 47-1212), can apply only to the average of stock in trade 
"in the District of Columbia." 


The District attempts to persuade the Court to fail to give effect 
to and to ignore the statutory, as well as Constitutional, limitation that 


only tangible personal property "in the District of Columbia" shall be 


"subject to taxation.” 


The rule of statutory construction in such situation is found in 
Ex Parte Public National Bank, Petitioner, 278 U.S. 101, 73 L.Ed. 202, 
203, as follows: 

"But'we are not at liberty thus to deny effect toa 

part of a statute. No rule of statutory construction has 

been more definitely stated or more often repeated than 

the cardinal rule that 'significance and effect; shall, if 

possible, be accorded to every word. As early as in 

Bacon's Abridgment, Sec. 2, it was said that 'a statute 

ought, upon the whole, to be so construed that, if it can 

be prevented, no clause, sentence, or word shall be 

superfluous, void, or insignificant.'. Washington Mar- 

ket Co. v.' Hoffman, 101 U.S. 112, 115, 25 L.Ed. 782, 783." 

The repeated use of the word "in" clearly means that only tangible 
personal property physically in the District shall be assessed and taxed, 
and should be so construed to give effect to and honor the intention of 


Congress. 


Jurisdiction to tax tangible property - real and personal - is 
exclusively in the jurisdiction where the property is physically located. 
Frick v. Pennsylvania, 268 U.S. 473, 69 L.Ed. 1058, 45 S.Ct. 603, 42 ALR 
316. 


Assessment of and levy to collect District personal property tax 
on Parkway's tangible personal property stored in Virginia would be 
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taking of property without due process of law and unconstitutional. 
Frick v. Pennsylvania, 268 U.S. 473, 69 L.Ed. 1058, 45 S.Ct. 603, 42 
ALR 316; R.R. & Bridge Co. v. District of Columbia, 1 Mackey (12 D.C.) 
217 (1881). 


Parkway's domicile is in Delaware, not in the District where it 
does business. ''The taxing power of the domiciliary state is upon a 
different basis than the taxing power of any other state in respect to 
tangibles." Smoot, etc. v. District of Columbia, 84 U.S. App. D.C. 367, 
368, 174 F.2d 505. When this crucial distinction is borne in mind, the 
District's citations have no applicability and are not in point. The tax- 
ing power of the domiciliary state of the taxpayer is the legal support 
of Northwest Airlines v. Minnesota, 332 U.S. 292, 294, 64 S.Ct. 950, 
88 L.Ed. 1283, 153 ALR 245; New York ex rel. N.Y.C. & H.|R.R. Co. v. 
Miller, 202 U.S. 584, 26 S.Ct. 714, 50 L.Ed. 1155, and of Brewster & Son 
v. Borough of Bogota, 20 N.J. Super. 487, 9 A.2d 58, 61. In Smoot, supra, 
84 U.S. App. D.C. 368, this Court made clear with respect to North- 


western Airlines, supra, that "Both the majority and the minority of the 


justices made clear that the case concerned the power of the domiciliary 


state, and nothing else." 


Inasmuch as Parkway is a Delaware corporation and domiciled in 
Delaware, doing business in the District, and its tangible stock in 
trade, personal property, during a tax year was in both the District and 
Virginia, being in the District less than one-seventeenth of the time 
in Virginia, the District could constitutionally tax the tangibles "upon a 
fair apportionment of value, but could not constitutionally tak them at full 
value."' Smoot Sand and Gravel Corp. v. District of Columbia, 84 U.S. 
App. D.C. 367, 174 F.2d 505. 


It is particularly important to note, contrary to the District's 
argument that Parkway's new vehicles had their " permanent situs" in the 
District, that Smoot, Supra, holds that the "doctrine of ‘permanent situs’ 
does not apply to tangibles which are in one state only part of the time, 
particularly where they are in the taxing state a minority of|the time." 
Smoot, supra, also holds that "If tangible property moves| in 
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interstate commerce and is in one state part of the time and in other 
states (none being the state of domicile) part of the time, it cannot be 
constitutionally taxed at full value in any one of these states. In order 

to be constitutional, a property tax on such tangibles must be apportioned 
upon some fair basis." See also: District of Columbia v. Smoot Sand & 
Gravel Corp., 87 U.S. App. D.C. 248, 184 F.2d 987. 


The correct rule (which supports the Tax Court's decision for 
refund to Parkway) is found in Johnson Oil Refining Company v. Okla- 
homa, 290 U.S. 158, 78 L.Ed. 238, where it was held that an Illinois 
corporation, thereby domiciled in Dlinois, that based its cars at its 
plant in Oklahoma and which moved across state lines, was not subject 
to Oklahoma State taxation on the whole value of the cars based there, 
and reversed a holding to that effect. Chief Justice Hughes held that: 


| | . When individual items of rolling stock are not 
continuously the same but are constantly changing, as 
the nature of their use requires, this Court has held 
that a State may fix the tax by reference to the average 


number of cars found to be habitually within its limits. 
Marye v. Baltimore & O. R. Co., 127 U.S. 117, 32 L.Ed. 
94, 8 S.Ct. 1037, supra. This principle has had frequent 
illustration. It was thus stated in American Refrigerator 
Transit Co. v. Hall, 174 U.S. 70, 43 L.Ed. 899, 19 S.Ct. 
599, supra: ‘It having been settled, as we have seen, 
that where a corporation of one State brings into another, 
to use and employ, a portion of its movable personal 
property,| it is legitimate for the latter to impose upon 
such property, thus used and employed, its fair share of 
the burdens of taxation imposed upon similar property 
used in like way by its own citizens, we think that such 

a tax may be properly assessed and collected, in cases 
like the present, where the specific and individual items 
of property so used and employed were not continuously 
the same} but were constantly changing, according to the 
exigencies of the business, and that the tax may be fixed 
by an appraisment and valuation of the average amount of 
the property thus habitually used and employed.'" 


See also Pullman's Palace Car Co. v. Penna., 141 U.S. 18, 35 L.Ed. 613. 
Oklahoma was in the same situation as the District here, and was held 
legally unable to tax the full value of cars based in Oklahoma but which 
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moved out of and back into that state. If Virginia attempted to tax 


the full value of all Parkway's new vehicles stored there, the foregoing 


case would restrict her to taxation of the valuation of the average 
amount of the new vehicles stored in Virginia, and apportionment of 
the total value of the new vehicles involved between the District of 
Columbia and Virginia would have to follow, in order to avoid uncon- 
stitutional double taxation. The fact that Virginia has not exercised 
its taxing power in the circumstances does not improve or|strengthen 
the District's constitutional and legal power to tax. The contention of 
the District that the permanent situs of all of Parkway's new vehicles 
was the District glosses over and ignores the fact that those stored in 
Virginia acquired and had an actual or physical situs there that made 
them subject to the taxing power of Virginia if it chose to exercise it. 
Parkway submits that Virginia, in the circumstances, could argue with 
full legal and factual support that Parkway's average Virginia stored 
new vehicle stock in trade had a permanent situs there, subject, of 
course, to the value of additions and withdrawals. 


It appears that the District is attempting to persuade] this Court 
to apply to Parkways' tangible property in new vehicles the rule that 
intangibles may be taxed at the owners "commercial domicile." The 
District (B. 14) asserts that "There is no doubt that Parkway's 'com- 
mercial domicile’ is in the District of Columbia."" We are /not dealing 
here with the taxation of intangibles by the state of the "commercial 
domicile" of a corporation. Smoot, supra, 84 U.S. App. D.C. 367, 368, 
holds: 

"., . . The Supreme Court has made it clear, from 
the earliest cases down to the Northwest Airlines case, 
that the taxable situs of intangibles is a different problem 


from the taxable situs of tangibles. Intangibles may be 
taxed at the domicile of the owner or at the owner's 'com- 


mercial domicile.’ But the doctrine of ‘commercial domi- 


cile’ applicable to intangibles has never been applied |to 
tangibles."" (Emphasis supplied.) 
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"The District is not the domicile of this petitioner. 
The taxing power of the domiciliary state is upon a dif- 
ferent basis from the power of any other state in respect 
to tangibles. 


"If tangible property moves in interstate commerce 
and is in one state part of the time and in other states 
(none being the state of domicile) part of the time, it cannot 
be constitutionally taxed at full value in any one of those 
states. In order to be constitutional, a property tax on 
such tangibles must be apportioned upon some fair basis. 

we 


If the District were the legal domicile instead of the "commercial 
domicile" the District's position would be correct only if the personal 
property tax were laid upon "all personal property of persons residing 
therein, including the property of corporations * * *," as in North- 
western Airlines, supra. But the District tax statute does not lay the 
tax upon "all personal property of persons residing therein" but upon 
"All personal property in the District of Columbia subject to taxation.", 
an entirely different basis, based on fact of location not of domicile. 


If a state cannot, in computing the amount of inheritance or 
succession tax upon the estate of one of its residents, take into con- 
sideration the value of tangible personal property belonging to him, 
but having an actual situs in another state, as held in Frick v. Pennsyl- 
vania, supra, it clearly and inevitably follows that the District cannot, 
in computing its personal property tax on Parkway's average stock in 
trade in the District, take into consideration the value of Parkway's 
tangible personal property having its actual situs in Virginia even if 
it is part of Parkway's overall stock in trade. ''The doctrine of 'perma- 
nent situs' does not apply" in favor of the District. Smoot, supra, 84 
U.S. App. D.C. 367. To so tax would be take of property without due 
process of law and unconstitutional. Frick, supra, and R.R. & Bridge 


Co., supra. 
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As above shown, Section 47-1212, as amended, provides for 
personal property tax only on Parkway's "average stock in trade" 
"in the District of Columbia." The drafters of this section surely 


had in mind the constitutional limitations on taxation of tangibles 
expressed by Mr. Justice (later Chief Justice) Stone, in Curry v. 
McCanless, 307 U.S. 357, 83 L.Ed. 1339, 59 S.Ct. 900, 123 ALR 162, 
as follows: 


". . . When we speak of the jurisdiction to tax|land 
or chattels as being exclusively in the state where they 
are physically located, we mean no more than that the 
benefit and protection of laws enabling the owner to pad 
the fruits of his ownership and the power to reach effective- 
ly the interests protected, for the purpose of subjecting 
them to payment of a tax, are so narrowly restricted to 

the state in whose territory the physical property is located 
as to set practical limits to taxation by others. Other states 
have been said to be without jurisdiction and so without con- 
stitutional power to tax tangibles if, because of their |loca- 
tion elsewhere, those states can afford no substantial pro- 
tection to the rights taxed and cannot effectively lay hold 

of any interest in the property in order to compel payment 
of the tax." (Citing cases, including Frick v. Pennsylvania, 
supra.) 


Although Parkway, when in need of space to store its|new vehicle 
stock in trade, rented a lot in Virginia to save rent (J.A. 39, 49), with- 
out having in mind any question of District of Columbia taxation (J.A. 
39-40), for it paid for three years the District personal property taxes 
here involved, it developed that Parkway was avoiding just, legal and 
proper District personal property tax on its average stock in trade 
stored in Virginia. As is universally admitted, it is legal and proper 
to avoid taxation by rearranging the taxable situs of property, but not 
to evade legal and proper taxation. 


Parkway submits that it is immaterial that it is not licensed to do 
business, does not engage in any business, services no vehicles, main- 
tains no records or office, and during certain months kept no vehicles, 
in Virginia (J.A. 49, 53); and that Parkway considered its new vehicles 
stored in Virginia to be available to it for its District of Calumbia stock 
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in trade (J.A. 50). Virginia could legislate taxation upon Parkway's 
cars stored in Virginia. Any argument or inference that the District's 
power to tax should be held to extend to Parkway's cars stored in 
Virginia because Virginia does not tax, or Parkway did not pay any 
taxing authority in Virginia a tax on, the vehicles stored there, is 
illogical and not supportable in law. 


The District's argument (B, 15) that the decisions of the courts 
to which it refers are uniformly to the effect that "permanence" of 
location of personal property out of the taxing jurisdiction is essential 
to deprive that jurisdiction of the right to tax such property is to some 
extent erroneous for the District's citations are of cases where the 
court was dealing with the taxing power of the domiciliary state of 
the corporate taxpayer, whereas the instant case does not involve the 
taxing power of the District as the domiciliary state. Consequently, 
there is no factual or legal support for the District's argument (B. 15) 
that Parkway was subject to District personal property tax on its 
Virginia stored new vehicles in the absence of showing that the stored 
vehicles had been removed from the District permanently. 


The District's argument (B. 15) that Parkway contends that the 
Virginia storage of its new vehicles deprived the District of jurisdiction 
to tax; that the result, according to Parkway, is that it pays on them no 
personal property tax at all; and that such vehicles have no situs any- 
where for tax purposes, is erroneous. The value of Parkway's new 
vehicles stored in Virginia about seventeen times as long as they were 
in the District was included in the average monthly inventory of all of 
Parkway's new vehicles for District taxation, but should be taxed only 


upon an apportionment basis. 


The District's argument that the beginning and final resting place 
of Parkway's Virginia stored new vehicles was the District of Columbia 


does not changelor detract from Parkway's obligation to pay tax only on 


its "average stock in trade" "in the District of Columbia." 
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Queen City Brewing Co. v. District of Columbia, 77 U.S. App. D.C. 
213, 134 F.2d 44, cited by the District, is not applicable nor in point. 
Queen City was a non-resident not engaged in business in the District. 
Parkway is a non-resident which is engaged in business in|the District. 
Parkway's Virginia stored new vehicles were not "migratary" in the 
sense as Queen City's containers. Furthermore, the containers were 
not "stock in trade" as were Parkway's new motor vehicles, and were 
not returnable on an average monthly inventory basis as were Parkway's 
new motor vehicles actually in the District. 


The District's principal supporting citation, Brock & Co. v. Board 
of Supervisors, 8 Cal. 2d 286, 65 P.2d 791, is not applicable nor in point. 
It does not consider the constitutional principles that limit/the District's 
tax in the instant case. It has no application to the problem here where 
Parkway is permanently maintaining most of its new vehicle stock in 


trade in Virginia, although it is maintaining less than half is its new 


vehicles and all of its used vehicle stock in trade inthe District of 


Columbia. 


CONCLUSION 


Parkway respectfully submits that this Honorable Court lacks 
jurisdiction to consider the District's Petition for Review due only to 
the failure of the District to file its said Petition within thirty days after 
the Decision rendered on September 27, 1960, and that the Decision 
therefore should stand. 


However, in the event that the Court holds that the Dilstrict's 
petition is within its jurisdiction, Parkway further respectfully submits 
as follows: 


Parkway's Virginia stored stock in trade, having actual "permanent" 
situs in Virginia about seventeen times as long as it was Parkway's 
property in the District, was not properly includable in Parkway's 
monthly "average stock in trade" "in the District of Columbia" and as 
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only such monthly "average stock in trade" "in the District of Columbia" 


was and is subject to District personal property tax, no District personal 


property tax was payable on the monthly average value of Virginia stored 
new vehicles. Consequently, Parkway paid tax erroneously on the monthly 
average value of its Virginia stored new vehicles, and is entitled to re- 
fund of such erroneously paid taxes. The Decision of the Tax Court 
adjudging Parkway entitled to refund of $657.30, $1,368.00 and $1,468.20, 
a total of $3,493.50, with interest thereon at 4% per annum from Novem- 
ber 27, 1959, to date of payment of refund, is correct, and should be 
affirmed. 


Respectfully submitted, 


H. CLAY ESPEY, 


Southern Building 
Washington 5, D. C. 


Attorney for: 
Parkway Motor Company, Inc., 
Respondent. 
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